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1 Introduction

1. The Australian Human Rights Commission (Commission) welcomes the
opportunity to provide this submission to the Royal Commission into
Violence, Abuse, Neglect and Exploitation of People with Disability (Royal
Commission).

2. The Commission is Australia’s National Human Rights Institution, with
recognised independent status and roles in United Nations human rights
fora. The Commission’s purpose is to provide independent and impartial
services to promote and protect human rights and fundamental freedoms.

3. The Commission undertakes a range of policy development and research
tasks that aim to promote compliance with Australia’s human rights
obligations, while also investigating and conciliating complaints of unlawful
discrimination and breaches of human rights.

4, The Royal Commission provides an important opportunity to contribute to
preventing and redressing violence, abuse, neglect and exploitation of people
with disability. The Commission welcomes the endorsement of a human
rights-based approach in the Royal Commission’s terms of reference.

5. The Commission is well placed to assist the Royal Commission by providing a
human rights framework to guide the development of findings and
recommendations within the Terms of Reference. The Commission has
provided written submissions in response to the Royal Commission’s
Education and Learning, Criminal Justice System, and Employment Issues Papers.

6. The present submission will complement a future final submission to be
made by the Commission on human rights and Australia’s compliance with
the United Nations Convention on the Rights of Persons with Disabilities (the
CRPD).

7. This submission highlights the vital role of the Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (the OPCAT) in creating a proactive and formal safeguard to
preventing violence, abuse, neglect, and exploitation of people with disability
in situations of deprivation of liberty.

2 Recommendations

8. The Commission makes the following recommendations.
Recommendation 1

‘Secondary’ places of detention such as disability-specific and related
institutions must be included within the ambit of the functions of all
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National Preventive Mechanisms. The implementation of such a broad
reaching scope must be fast-tracked by the Australian and State and
Territory governments.

Recommendation 2

National Preventive Mechanisms should consider prioritising
‘secondary’ places of detention, not only for monitoring and

inspections purposes - but also in support of efforts to end disability-
based detention.

Recommendation 3
National Preventive Mechanisms should prioritise disability-based

concerns which are applied to people with disability in detention,
including:

(a) non-consensual treatments and practices;
(b) behaviour modification methods;

(c) the use of restrictive practices, such as physical, chemical
and mechanical restraints, and seclusion; and

(d) indefinite detention.

Recommendation 4

People with disability and their representative organisations must
participate in the co-design, or at the least be actively engaged in,
decisions around design, development, and implementation of
National Preventive Mechanisms across Australia.

Co-design within each National Preventive Mechanism should include:
(a) inclusion in formal advisory groups;’

(b) the use of peer monitors with disability to conduct
inspections and make reports;?
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(c) and active engagement with people with disability and
their representative organisations to develop the
monitoring criteria, the role and make-up of inspection
teams and decision making regarding which places of
detention should be prioritised.?

Recommendation 5

The network of National Preventive Mechanisms across the
Commonwealth and State and Territory governments should engage
directly with people with disability and their representative
organisations in the National Preventive Mechanisms work.

Recommendation 6

Any formal National Preventive Mechanism advisory panel should
include people with disability and representative organisations in its
membership.

Recommendation 7

National Preventive Mechanisms must establish a robust and formal
feedback mechanism allowing people with disability in all forms of
detention to provide information and experiences - with strong
protections for anonymity. Such a mechanism must also allow for
feedback to be provided in a variety of communication forms.

Recommendation 8

A disability action plan should be developed to ensure that all National
Preventive Mechanisms conduct themselves in an inclusive, accessible
and non-discriminatory way. Specifically, the organisations designated
as NPMs in each jurisdiction should develop and lodge a Disability
Action Plan with the Commission - in line with Part 3 of the Disability
Discrimination Act 1992 (Cth).

Recommendation 9

National Preventive Mechanisms must avoid reliance on status quo
arrangements in their design - additional legislated powers and
improved resources are likely to be necessary.

Recommendation 10

National Preventive Mechanisms must have the capabilities, expertise
and resourcing necessary to enable people with disability to engage in
NPM visits. This will mean making reasonable adjustments, and
providing communication supports and supported decision-making.

Recommendation 11
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The network of National Preventive Mechanisms should be required to
provide data to any relevant Outcomes Framework associated with
Australia’s Disability Strategy 2021-2031 and the National Disability
Data Asset.

3 OPCAT as a formal safeguard

9. OPCAT aims to promote better adherence to the substantive human rights
obligations contained in the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (the CAT). The inspection
processes mandated by OPCAT are directed towards ensuring that conditions
of detention, wherever people are deprived of their liberty, meet the
requirements in CAT. In other words, CAT and OPCAT combine to create a
system of accountability.*

10.Under OPCAT, a State Party agrees to establish an independent National
Preventive Mechanism (NPM) to conduct inspections of all places of detention
and closed environments. The state party also agrees to inspections of places
of detention by the United Nations Subcommittee on Prevention of Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment (the SPT).5

11.An NPM is an independent oversight mechanism focused on proactively
preventing torture and other cruel, inhuman, or degrading treatment -
primarily by monitoring and inspecting places of detention.®

12.Such monitoring and inspections ensure that NPMs consider risk factors and
systematic issues, and then put forth recommendations to address
underlying causes of mistreatment.”

13.The NPM's proactive monitoring and inspection functions will help to provide
assurances that facilities are run properly and safely for people with disability.
In doing so, OPCAT enables a light to be shone on the conditions experienced
by people in detention. This is paramount for people confined to disability
specific and related institutions.

4 Australia’s implementation of OPCAT

14.0n 21 December 2017, the Australian Government ratified OPCAT,2 a
significant step towards establishing enhanced oversight of Australian places
of detention, and improvement in conditions.

15.Upon ratification, Australia immediately made a declaration under Article 24
of OPCAT, delaying its obligation to establish an NPM for three years.® This
extension was scheduled to formally end on 20 January 2022.



Australian Human Rights Commission
National Preventative Mechanisms: a formal safeguard for people with disability, 23 September 2022

16.0n 20 December 2021, the Australian Government formally requested a
postponement for an additional year. The main reasons cited for the request
were the COVID-19 pandemic and considerations relating to the country’s
federal system of government. The formal request was granted, and 20
January 2023 was set as the new date for compliance.™

17.The Australian Government has elected to adopt a multiple-body monitoring
system with the Commonwealth, States and Territories asked to designate
their own NPM(s) within the relevant jurisdictions. The Office of the
Commonwealth Ombudsman has been nominated by the Australian
Government as the NPM Coordinator, being tasked with coordinating the
Australian NPM Network."

18.At the time of writing, only four jurisdictions, in addition to the Australian
Government, have nominated their NPMS. Others have proposed but not yet
established their NPMs. New South Wales, Queensland, and Victoria have yet
to designate their NPMs.

19.Despite ratifying OPCAT nearly half a decade ago, the subsequent delays to
implementation in Australia - at the federal, state and territory levels - have
been disappointing.

20.The Commission considers progress has been too slow and that immediate
action is needed to fast-track implementation to ensure that Australia
complies with the 20 January 2023 deadline.

21.The SPT will visit Australia between the 16-27 October 2022."2 The delay in full
compliance is likely to be a matter of some concern.

5 OPCAT and the Convention on the Rights of
Persons with Disabilities (CRPD)

22.0PCAT replicates and draws on some of the protections contained in the
CRPD. For instance, the existence of many ‘secondary’ places of detention
where confinement is on the basis of a person’s actual, or perceived, disability
conflicts with Article 14(b) of the CRPD which provides that disability shall not
justify the deprivation of liberty.

23.Article 15 of the CRPD also reinforces the right of people with disability to
freedom from torture or cruel, inhuman, or degrading treatment. This right is
critical to realising other CRPD rights, including:
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(a) the rights to equal recognition before the law (Article 12 of
the CRPD)

(b) access to justice (Article 13 of the CRPD)

(c) freedom from exploitation and abuse (Article 16 of the
CRPD)

(d) bodily and mental integrity (Article 17 of the CRPD) and

(e) the right to live independently and be included in the
community (Article 19 of the CRPD).

24.1n its concluding observations in 2019, the UN Committee on the Rights of
Persons with Disabilities made recommendations in relation to Australia’s
compliance with the above CRPD articles. In relation to compliance with
Article 14 of the CRPD, the Committee raised serious concerns in relation to
the following practices: the arbitrary and indefinite detention of people with
disability, ongoing practices of compulsory treatment, the absence of data on
the number of people found unfit to plead, and the use of restraints on
children with disabilities.3

25.Through regular monitoring, OPCAT represents an opportunity to drive
compliance with the CRPD.

6 Deprivations of liberty

26.Fundamental to the implementation of OPCAT in any jurisdiction is the
definition or scope of places of detention because this determines where
NPM inspectors will carry out their visits.

27.The Australian Government has opted for a ‘progressive realisation’ of OPCAT,
whereby NPMs will prioritise activities in ‘primary’ places of detention, as
opposed to all places where people may be deprived of their liberties.
‘Primary places of detention’ is defined by the Australian Government as
including:
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(a) adult prisons

(b) juvenile detention facilities (excluding residential secure
facilities)

(c) police lock-up or police station cells (where people are
held for equal to, or greater than, 24hrs)

(d) closed facilities or units where people may be
involuntarily detained by law for mental health
assessment or treatment (where people are held for
equal to, or greater than, 24hrs)

(e) closed forensic disability facilities or units where people
may be involuntarily detained by law for care (where
people are held for equal to, or greater than, 24hrs)

(f) immigration detention centres, and

(8) military detention facilities.™

28.The term ‘place of detention’ is not defined by OPCAT; however, Article 4
states that it applies to places where ‘people are deprived of their liberty’, in a
place that falls within the jurisdiction and control of the state, and where the
deprivation occurs by virtue of an order of a public authority, or with its
consent or acquiescence.

29.The Royal Commission has by now received compelling evidence to show that
people with disability are significantly over-represented in ‘primary’ sites of
detention, such as in the criminal justice system and immigration detention
centres.'®

30.There are also numerous other ‘secondary’ places of detention where
individuals with disability may be deprived of their liberties.

31.These settings include, but may not be limited to:
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(a) compulsory care facilities
(b) disability group homes

(c) closed community-based accommodation and residences
for people with disability

(d) ‘time out’ and seclusion rooms and segregated areas in
educational settings

(e) rehabilitation facilities
(F) aged care facilities, dementia units and nursing homes?®
(8) emergency departments and hospitals

(h) child welfare institutions and out of home care
arrangements

(i) special schools and/or

() boarding schools.

32.There is evidence that rates of violence in ‘secondary’ detention settings are
unacceptably high, indicating that the current levels of monitoring and
oversight are insufficient."”” There is also evidence that people with disability
experience higher rates of all forms of violence, torture and ill-treatment.'®

33.There may be circumstances where the detention of an individual may, as a
result of internal detention practices, lead to impairment and disability. "

34.Additionally, it may also be the case that in these ‘secondary’ settings people
are less likely to complain or have access to, or awareness of, any complaint
mechanism.

35.Article 4 of the OPCAT imposes obligations on Australia to allow NPMs to visit
any place under its jurisdiction and control where persons are, or may be,
deprived of their liberty.

36.The UN SPT considers that the preventative nature of OPCAT requires a broad
interpretation of Article 4 to maximise the preventive impact of the work of
NPMs in places of detention.?°
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37.'Deprivation of liberty’ should therefore include any form of confinement in
which a person is not permitted to leave at will by order of any judicial,
administrative, or other authority.

38.The Commission considers that the best approach for Australia is simply to
adopt an inclusive approach, consistent with Articles 1 and 4 of OPCAT. This
will uphold OPCAT's aim to strengthen protections for people deprived of
their liberty.

39.This is also consistent with the approach of the SPT - as it has visited a wide
range of ‘secondary’ places of detention.”

40.Recommendation 1: ‘Secondary’ places of detention such as disability-
specific and related institutions must be included within the ambit of
the functions of all National Preventive Mechanisms. The
implementation of such a broad reaching scope must be fast-tracked by
the Australian and State and Territory governments.

41.Recommendation 2: National Preventive Mechanisms should consider
prioritising ‘secondary’ places of detention, not only for monitoring and
inspections purposes - but also in support of efforts to end disability-
based detention.

7 Adisability inclusive and aware NPM
network

42.In support of OPCAT's wide mandate to protect people with disability in
‘primary’ or ‘secondary’ places of detention, the Commission notes that there
has been little engagement by the federal and state and territory
governments with disability rights groups and individuals with disability.

43.Articles 4 and 33 of the CRPD contain obligations to ensure that people with
disability, and their representative organisations, are consulted and actively
involved in the development of policy and legislation that affects them.

44.Accordingly, decisions concerning the design, development, and
implementation of NPMs must be co-designed by, or at a minimum actively
involve, people with disability and relevant stakeholder bodies.

45.1t is disappointing that there has been minimal consultation with stakeholders
from disability representative groups, particularly considering both the
requirement for NPMs to monitor and inspect ‘secondary’ places of detention
and the slow progress towards implementation in Australia.?

46.That the disability sector has not been sufficiently consulted in the
implementation of OPCAT was noted as a serious concern in relation to
compliance with Article 15 of the CRPD in the UN Committee on the Rights of

11
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Persons with Disabilities concluding observations. A recommendation was
made by the Committee to ensure that organisations of persons with
disabilities are engaged in the establishment and work of the NPMs.

47.A disability inclusive and aware NPM network will enable Australia to fulfil its
obligations under the CRPD and OPCAT, while moving towards ending
disability-based detention. This is of the utmost importance in the context of
growing evidence that the rights of people with disability to be free from
involuntary treatment, violence, torture, and ill-treatment are frequently
breached.?

48.The NPM network must be disability-inclusive to safeguard against risks which
are unique to people with disability in all forms of detention.

49. Recommendation 3: National Preventive Mechanisms should prioritise
disability-based concerns which are applied to people with disability in
detention, including:

(a) non-consensual treatments and practices;

(b) behaviour modification methods;

(c) the use of restrictive practices, such as physical,
chemical and mechanical restraints, and seclusion;
and

(d) indefinite detention.

50.1t is vital that the voices, expertise, and experiences of people with disability
are incorporated into NPMs - including in their standards, mechanisms,
inspection teams and monitoring efforts. This requires significant
consultation with the relevant bodies and people with disability, which to date
has not meaningfully occurred.

51.Input from the necessary stakeholders and providing NPMs with a broad
mandate to cover ‘secondary’ settings will ensure NPMs enable Australia to
meet its obligations under the CRPD.

52.Recommendation 4: People with disability and their representative
organisations must participate in the co-design, or at the least be
actively engaged in, decisions around design, development, and
implementation of National Preventive Mechanisms across Australia.

Co-design within each National Preventive Mechanism should include:



Australian Human Rights Commission
National Preventative Mechanisms: a formal safeguard for people with disability, 23 September 2022

(a) inclusion in formal advisory groups;?*

(b) the use of peer monitors with disability to conduct
inspections and make reports;%

(c) and active engagement with people with disability
and their representative organisations to develop the
monitoring criteria, the role and make-up of
inspection teams and decision making regarding
which places of detention should be prioritised.?

53.Recommendation 5: The network of National Preventive Mechanisms
across the Australian and State and Territory governments should
engage directly with people with disability and their representative
organisations in the National Preventive Mechanisms work.

54.Recommendation 6: Any formal National Preventive Mechanism
advisory panel should include people with disability and representative
organisations in its membership.

55.Recommendation 7: National Preventive Mechanisms must establish a
robust and formal feedback mechanism allowing people with disability
in all forms of detention to provide information and experiences - with
strong protections for anonymity. Such a mechanism must also allow for
feedback to be provided in a variety of communication forms.

56.Recommendation 8: A disability action plan should be developed to
ensure that all National Preventive Mechanisms conduct themselves in
an inclusive, accessible and non-discriminatory way. Specifically, the
organisations designated as NPMs in each jurisdiction should develop
and lodge a Disability Action Plan with the Commission - in line with
Part 3 of the Disability Discrimination Act 1992 (Cth).

57.In establishing its NPMs, Australia can also learn from good practice of
existing statutory bodies such as complaints bodies and Community Visitors
Programs that have a role in safeguarding the rights of people with disability.

58.However, present arrangements will not be sufficient in fulfilling the mandate
of the NPM, and additional legislated powers and improved resources will be
necessary.

59.Recommendation 9: National Preventive Mechanisms must avoid
reliance on status quo arrangements in their design - additional
legislated powers and improved resources are likely to be necessary.

60.NPMs must not view disability as a separate, specialist issue to be dealt with
by other regulatory bodies or stakeholders. Rather, NPMs should ensure that

13



14

Australian Human Rights Commission
National Preventative Mechanisms: a formal safeguard for people with disability, 23 September 2022

the necessary capabilities and expertise are embedded across the entirety of
their work to ensure it is truly inclusive of people with disability and able to
effectively safeguard against risks which are unique to people with disability
in all forms of detention.

61.NPMs will be required to support people with disability to engage in visits.
This will be fundamental for visits made to people with cognitive
impairments, who may require specialist communication supports or
supported decision-making.

62.Recommendation 10: National Preventive Mechanisms must have the
capabilities, expertise and resourcing necessary to enable people with
disability to engage in National Preventive Mechanisms visits. This will
mean making reasonable adjustments, and providing communication
supports and supported decision-making.

63.By nature of their preventive role, the NPMs will be well placed to build on
existing efforts for law reform to better protect and promote the rights of
persons with disability. For example, NPMs could contribute to an increased
release of data concerning people with disability in detention or those who
will possibly be deprived of their liberty, including people found unfit to plead.
This could be related to an Outcomes Framework developed under Australia’s
Disability Strategy 2021-2031 or the National Disability Data Asset.?”

64.NPMs could also make substantial contributions to the realisation of
commitments to reduce and eliminate the use of restrictive practices in
disability and mental health settings.

65.The NPM network should involve people with disability in all aspects of its
work.

66.The inclusion of such stakeholders would enhance the credibility and visibility
of NPMs among people with disability, ensure that NPMs are equipped to
respond to disability-specific issues, while also providing a useful mechanism
for social and political reform.?®

67.Recommendation 11: The network of National Preventive Mechanisms
should be required to provide data to any relevant Outcomes
Framework associated with Australia’s Disability Strategy 2021-2031 and
the National Disability Data Asset.

Endnotes
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