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Chapter 14 - Where to from here?

Post-pregnancy issues

14.1 The terms of reference for this inquiry focused on the term of pregnancy, as
well as potential pregnancy. They did not extend to post-pregnancy issues.

14.2 A significant number of submissions and consultations did, however, raise post-
pregnancy issues as fundamentally connected to pregnancy. The division
between pregnancy and post-pregnancy in relation to discrimination issues was
seen as “… an artificial one”.1 Many employees and employers indicated that
they also experienced difficulty with laws and practices relating to post-
pregnancy, and considered that explanation and clarification of these issues
would be of considerable benefit in the workplace.

Our more serious issues relate to the appropriate integration of women police officers after
maternity leave and the effects that wishing to combine a career and family have on their
career prospects, and to the effects on male police officers who wish to, or have to, take a
strong involvement in family issues.2

Comments made by respondents suggest that most difficulties are experienced after the
birth of the child, whilst still on leave, and on their return to work.3

Maternity leave issues cannot be separated from pregnancy – pregnancy discrimination
occurs because of what happens after the pregnancy ends.4

Pregnancy is a workplace issue that starts well before conception and ends long after birth.
It is impossible to separate pregnancy and family responsibilities. Anecdotal evidence
suggests assumptions that women will resign when they have children are still widespread
and continue to form the basis for not hiring women among some employers. Large
numbers of women report significant difficulties when they return to work due to the lack of
supportive policies and practices in workplaces. Issues like childcare, breastfeeding,
flexible working hours and part-time work are still very current issues for most working
women.5

[H]ow an organisation manages maternity leave may have an impact on how pregnancy and
potential pregnancy is treated in the workplace. In this respect, the Inquiry would have
benefited from a more fulsome examination of the issues.6

It is difficult to separate discrimination that occurs before and after the birth of a child as
both are related to the pregnancy and would not have occurred but for the pregnancy. To
separate would fragment and diminish the protections provided by the SDA and embodied

                                                       
1 Finance Sector Union of Australia (Submission no 51). Also Confidential (Submission no 19); Labor
Council of NSW (Submission no 41); Women’s Legal Services Network (Submission no 94);
Women’s Electoral Lobby Australia (Submission no 97).
2 Australian Federal Police, Central Office (Submission no 18).
3 Australian Services Union (Submission no 85).
4 Council for Equal Opportunity in Employment Ltd (Focus Group, 15 December 1998).
5 Women’s Electoral Lobby Australia (Submission no 97).
6 Affirmative Action Agency (Submission no 76).
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in the Convention on the Elimination of all Forms of Discrimination Against Women
(CEDAW).7
During the consultative process a large number of organisational representatives stated that
they believed that the terms of reference of the inquiry were unnecessarily restrictive.
Member company representatives believe that the issues were concentrated more in the
areas of return to work for women rather than prior to availing of maternity leave.8

14.3 The Human Rights and Equal Opportunity Commission (HREOC)
acknowledges and agrees with many of the points made. The division between
pregnancy and post-pregnancy issues is somewhat artificial. However,
pregnancy and potential pregnancy issues were clearly in need of and benefited
from the specific and unprecedented attention they were given during this
inquiry. Post-pregnancy issues need sustained and close attention and could
easily support a separate inquiry.

14.4 Submissions and consultations that discussed post-pregnancy issues indicated
that the most important issues were breastfeeding, paid maternity leave and
return to work situations.

14.5 HREOC is pleased to note that considerable work is currently being undertaken
throughout Australia regarding family friendly work policies and practices. It is
important that such work include return to work after maternity leave as a
priority. The Sex Discrimination Commissioner is monitoring developments and
it remains a significant priority in work undertaken under the Sex
Discrimination Act 1984 (Cth) (the SD Act).

14.6 In relation to breastfeeding, HREOC recognises the fact that because it is not
specifically covered as a separate ground under the SD Act, there is some
confusion. HREOC receives a number of inquiries about breastfeeding and
discriminatory treatment on that basis, which could generally be covered under
other sections of the SD Act such as the prohibition on sex discrimination.9 To
have breastfeeding specified as a separate ground of unlawful discrimination
under the SD Act would, however, clarify the situation.

Recommendation 43: That the Attorney-General amend the Sex Discrimination Act
1984 (Cth) to specifically cover breastfeeding as a ground of unlawful discrimination.

Paid maternity leave

14.7 A high level of interest in paid maternity leave and its effect on women with
regard to deciding when and whether to have children emerged throughout the
inquiry. For these reasons, accompanied by the currency of the issue both
nationally and internationally, it is appropriate to discuss broad developments in
this area.

                                                       
7 New South Wales Government Submission (Submission no 99).
8 Council for Equal Opportunity in Employment Ltd (Submission no 104).
9 s 5 Sex Discrimination Act 1984 (Cth).
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14.8 The right of employees to 52 weeks unpaid maternity leave originated from the
Maternity Leave Test Case, handed down by the Australian Conciliation and
Arbitration Commission in 1979.10 In that case, the Commission adopted a
model maternity leave clause that became a standard award condition
throughout Australian industry.11 The substance of this award clause has since
been enacted into workplace relations legislation at the federal and
state/territory level,12 as well as industry specific legislation.13 As a result, all
Australian employees, as defined under the relevant legislation or awards, are
entitled to up to 52 weeks of unpaid maternity leave, once they have 12 months
continuous service.14

14.9 The Maternity Leave Test Case was an important step in recognising the right
of women to work and have a family, a right that, at the time, had become
accepted internationally as a fundamental human right. The acceptance of the
Convention on the Elimination of all Forms of Discrimination Against Women
(CEDAW) by the United Nations General Assembly in 1979 also resulted in
discussion of a right to paid maternity leave as a fundamental human right
commenced at an international level.15

14.10 Australia signed CEDAW in 1980 and ratified it in 1983, with two reservations
that still stand today.16 The reservations to article 11(2)(b) concerns the right of
women to be able to access paid maternity leave. Article 11(2)(b) requires that

States Parties shall take all appropriate measures … to introduce maternity leave with pay
or with comparable social benefits without loss of former employment, seniority or social
allowances.17

14.11 Globally, CEDAW currently has 163 signatories. Of these signatories, 157
provide paid maternity leave, including nations from Europe, Asia, Africa,
Central and South America and the Pacific. The six nations that do not provide
paid maternity leave are Australia, Lesotho, New Zealand, Papua New Guinea,
Swaziland and the United States of America. New Zealand is, however,
currently in the process of considering the introduction of paid maternity leave
for all female employees, in the form of a private member's Bill.

                                                       
10 Maternity Leave Test Case (1979) AILR 88.
11 CCH Australia Australian Labour Law Reporter CCH Australia Ltd Sydney Vol 2 1998, 31-190.
12 sch 14 Workplace Relations Act 1996 (Cth); ch 2, pt 4 Industrial Relations Act 1996 (NSW); sch
1A Workplace Relations Act 1996 (Cth); pt 3, ch 4 Workplace Relations Act 1997 (Qld); s 72, sch 5
Industrial and Employee Relations Act 1994 (SA); div 6, pt 4 Minimum Conditions of Employment
Act 1993 (WA).
13 See for example Maternity Leave (Commonwealth Employees) Act 1973 (Cth); Parental Leave
(Private Sector Employees) Act 1992 (ACT).
14 See paras 12.19 – 12.26 for a discussion of the negotiation of maternity leave.
15 Convention on the Elimination of all Forms of Discrimination Against Women GA Res 180
(XXXIV 1970), 19 ILM 33 (1980). CEDAW was accepted by the United Nations General Assembly
on 18 December 1979 but came into force internationally on 3 September 1981.
16 Reservations allow a signatory country to reserve the right not to comply with a nominated article
under the Convention.
17 art 11(2)(b) Convention on the Elimination of all Forms of Discrimination Against Women GA Res
180 (XXXIV 1970), 19 ILM 33 (1980).
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14.12 The creation of global standards for the equality of women through national
guarantees of paid maternity leave accords with workplace standards set by the
International Labour Organisation, particularly its Maternity Protection
Convention 1952 (ILO No 103). This Convention sets standards that aim to
ensure that women are able to combine their right to work and to reproduce,
safely and with equity. In its recent report on the progress of this Convention in
signatory countries, the International Labour Organisation noted that

… maternity protection in the last half century has been marked by progress in law, an
evolution in workplace practice and rising social expectations regarding the rights of
working women during their child-bearing years. Yet the gains registered have so far failed
to resolve the fundamental problem experienced by most, if not all, working women at some
point in their professional lives: unequal treatment in employment due to their reproductive
role.18

14.13 The International Labour Organisation considers paid maternity leave an
essential element in establishing a process to overcome such unequal treatment.

As an indispensable means of protecting the health of any woman wage-earner and her
child, the mother’s right to a period of rest when a child is born, together with a guarantee
of being able to resume work after the break with adequate means of supporting herself and
her family, is the core element of any instrument seeking to reconcile women’s procreative
role with the demands of paid employment.19

14.14 ILO No 103 also establishes other standards relating to pregnancy in the
workplace and post-birth issues with which Australia does not currently comply
or agree.20 HREOC notes that the International Labour Organisation has
recently completed a review of ILO No 103 and produced an amended text.21

This text is now subject to consultation and is expected to be finalised in July
2000. HREOC welcomes these developments and encourages Australia's active
consideration of the amended text with a view to its finalisation and ultimate
ratification by Australia.

14.15 A small number of Australian organisations have provided paid maternity leave
to their employees. A right to paid maternity leave also exists for all
Commonwealth employees22 and for some other employees under awards or
certified agreements.23

                                                       
18 International Labour Organisation Maternity Protection at Work: Revision of the Maternity
Protection Convention (Revised) 1952 (No 103) and Recommendation 1952 (No 95) Report V(1)
International Labour Conference [87th: 1999: Geneva Switzerland] 1997, 5. See also Women’s Legal
Services Network (Submission no 94).
19 International Labour Organisation Maternity Protection at Work: Revision of the Maternity
Protection Convention (Revised) 1952 (No 103) and Recommendation 1952 (No 95) Report V(1)
International Labour Conference [87th: 1999: Geneva Switzerland] 1997, 31.
20 New South Wales Government (Submission no 99).
21 National Women’s Justice Coalition (Submission no 95).
22 Maternity Leave (Commonwealth Employees) Act 1973 (Cth).
23 See Table 8.3.
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14.16 Many Australian workers face considerable difficulty from being without their
income during maternity leave. HREOC received many submissions on this
issue.

As we approach the 21st Century most working women in Australia still do not have access
to paid maternity leave… for most women in Australia, motherhood means substantial loss
of earning and demotion and insecurity in the world of work.24

No matter how progressive workplace policies and practices are, the condition of twelve
month’s continuous employment excludes a significant proportion of women from paid
maternity leave. In 1994, 24% of employed women had been in their jobs for less than 12
months (ABS, Labour Mobility, February 1994). Furthermore, only 20% of Australian
women are currently entitled to paid maternity leave (NWJC Submission to the
International Labour Organisation Conference 87th Session, 1999, 3), and only 59% of
public sector workplaces and 21% of private sector workplaces offer paid maternity leave
(Affirmative Action Agency Annual Report 1997/98).25

The relatively limited application of paid maternity leave in Australia is a strong
disadvantage for pregnant women.26

Organisations reporting to the Agency have found that after the introduction of paid
maternity leave, retention rates improve… .They recognise that there are substantial costs
associated with losing an experienced and skilled staff member.27

[t]he availability of paid maternity leave, family friendly policies, flexible work practices
does impact on when women return to work, and whether they return full-time or part-time.
One survey respondent stated that not having access to paid maternity leave was an issue
for her, and she had to return to work much earlier than she wanted to due to her financial
needs.28

14.17 In light of these submissions and the findings of this inquiry, HREOC
recommends the reservation to article 11(2)(b) of CEDAW be removed.
HREOC also urges the federal Government to examine the amended text of
ILO No 103. The debate amongst Australians about the management of
workplace pregnancy is now starting to include paid maternity leave. It is
important for government to stimulate debate and demonstrate leadership in
this area.

Recommendation 44: That the federal Government remove its current reservation to
article 11(2)(b) of the Convention on the Elimination of all Forms of Discrimination
Against Women on paid maternity leave.

                                                       
24 National Women’s Justice Coalition (Submission no 95).
25 Women’s Electoral Lobby Australia (Submission no 97).
26 Australian Council of Trade Unions (Submission no 59).
27 Affirmative Action Agency (Submission no 76).
28 Women’s Electoral Lobby Australia (Submission no 97).
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Recommendation 45: That Australian Governments, in particular through the federal
Office of the Status of Women and its state/territory counterparts, and state/territory
anti-discrimination bodies, encourage broad national debate regarding the amended
draft text of ILO No 103 with a view to ratifying and implementing the resultant
Convention.

Recommendation 46: That the Minister for Employment, Workplace Relations and
Small Business provide funding to the Sex Discrimination Commissioner to undertake
economic modelling and analysis of possible paid maternity leave options. The project,
to be conducted in consultation with the Department of Employment, Workplace
Relations and Small Business, would also involve extensive and close consultations
with all relevant interested parties.

List of Submissions

A Chopra 1
Confidential 2
Confidential 3
Australian Mines and Metals Association 4
Queensland Chamber of Commerce and Industry 5
J Cox 6
L Marteau 7
G Woolley 8
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M Hall 10
Confidential 11
S Fitzpatrick 12
Victoria Police 13
Confidential 14
L Carrad 15
Pharmacy Guild of Australia, Queensland Branch 16
Australian Federal Police, Northern Region 17
Australian Federal Police, Central Office 18
Confidential 19
Southern Cross University 20
Australian Law Reform Commission 21
Australian Reproductive Health Alliance 22
Confidential 23
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Albert Park Flexi School 27
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Confidential 38
Retailers Association of Queensland 39
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Australian Services Union 85
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Confidential 91
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Women's Legal Services Network 94
National Women's Justice Coalition 95
National Aboriginal Community Controlled Health Organisation 96
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Office of the Status of Women 98
New South Wales Government 99
Western Australian Equal Opportunity Commissioner 100
Department of Employment, Workplace Relations and Small Business,
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United Trades and Labor Council of South Australia 102
G Whitehouse 103
Council for Equal Opportunity in Employment Ltd 104
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