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 ADVANCE  \y 300 Dear Sir/Madam
Veterans' pensions and entitlements
My name is Jiro Takamisawa. I am a man. I met my partner, John George, in Tokyo, Japan in September 1984. We began a loving relationship that endured until John died in 2004.
Background 
In May 1986, I applied for permanent residence status in Australia on the basis of my relationship with John. I was granted permanent residence status in Australia in January 1990.

John served with the Australian Defence Force during World War Two. John later developed ischaemic heart disease. The Veterans’ Review Board accepted his heart disease was connected to his war service. As a result, while John was alive, he received a disability pension.

I received a carer’s allowance from Centrelink in recognition that I was the primary carer for John from March 2000 until the time of John's death on 10 October 2004. John died from his ischaemic heart disease.

Application for pension
On 16 December 2004, I applied to the Department of Veterans’ Affairs (the Department) for a pension as a dependent of a deceased veteran. My application was determined by a delegate of the Repatriation Commission.
On 20 January 2005, the Department informed me that the Repatriation Commission’s delegate had decided to grant me a war widow's pension with effect from 11 October 2004. The letter from the Department addressed me as ‘Miss Takamisawa’, assuming that I was a woman. I had not been required to state my gender on the form.
I asked a friend to contact the Department and to advise the Department that I was, in fact, a man not a woman.
I received a letter from the Department dated 21 January 2005, advising me that the Repatriation Commission delegate had decided to revoke the grant of the pension to me because I was not entitled to the pension after all. I was not entitled to the pension because I am a man, and I was in a same sex relationship with John. The delegate wrote that under the Veterans’ Entitlements Act 1986 (Cth), ‘you are not regarded as the late veteran’s dependant’ and the delegate is ‘unable to exercise any discretion in this matter’. The relevant parts of the Veterans’ Entitlements Act 1986 are as follows:
Section 5E(1) defines a partner. It states:

‘partner’ in relation to a person who is a member of a couple, means the other member of the couple.
‘Couple’ is relevantly defined in section 5E(2) as:
A person is a ‘member of a couple’ for the purposes of this Act if:

(a)
the person is legally married to another person and is not living separately and apart from the other person on a permanent basis; or

(b)
all of the following conditions are met:

(i)
the person is living with a person of the opposite sex (in this paragraph called the partner…


On 13 April 2005, I appealed against the decision to revoke the pension. 
On 10 August 2005, I attended a hearing before the Veterans' Review Board. By letter dated 17 August 2005, the Veterans' Review Board made its decision. The Veterans’ Review Board made the following comments:
The Board has no hesitation in finding that the Veteran's death was war caused.
The Board took the view that there was clearly sufficient indicia of a marriage-like relationship. The applicant would be entitled to be considered as a dependant of the late veteran, were it not for the fact that the applicant and the veteran were of the same sex. It is for this reason alone, in accordance with the current legislation that his application has failed.
…

The Board must find the applicant does not meet all the criteria. In this the Board has no discretion. In these circumstances the Board has no option but to affirm the decision under review.
Other steps
I took other steps. On 23 February 2005, I wrote to the Honourable De-Anne Kelly MP who was, at that time, the Minister for Veterans’ Affairs. She wrote back to me by facsimile dated 22 April 2005. She wrote that:
…the Government considers that the current eligibility criteria for the war widows/ers pension are fair and reasonable. Therefore, it has no plans to change the legislation to amend the definition of “member of a couple” to include same sex partners.
I approached the office of my Federal Member of Parliament, the Honourable Tanya Plibersek MP. Tanya spoke to the media about my story. She sent letters to the Honourable Philip Ruddock MP, Attorney-General, and the Honourable De-Anne Kelly MP, then Minister for Veterans’ Affairs (28 April 2005).
The Attorney-General replied by letter dated 2 June 2005 that:
The Government condemns discrimination in all its forms, including discrimination on the basis of sexuality. … The Government believes that each of us should have the opportunity to participate in the life of our community and to experience the benefits and accept the responsibilities that flow from such participation without fear of discrimination. The Government is committed to maintaining the Australian traditions of tolerance and respect for diversity, which are the foundations of one of the world’s most successful multicultural societies.
However, the Government does not consider that every distinction on the basis of sexual preference is illegitimate or would constitute discrimination in international human rights law. The criteria for receiving a War Widow’s Pension in the Veteran’s Entitlement Act 1986 is a case in point.
I also asked my lawyers, Gilbert + Tobin, to make a complaint to the Human Rights and Equal Opportunity Commission (HREOC) and to request HREOC to exercise its powers under section 11(1)(e) of the Human Rights and Equal Opportunity Commission Act 1986 (Cth) to examine the Veterans’ Entitlements Act 1986 (Cth) to determine whether it is inconsistent with or contrary to the human right of equal treatment before the law provided by Article 26 of the International Covenant on Civil and Political Rights. They did so by letter dated 15 December 2005. HREOC responded by letter 5 April 2006. HREOC declined to investigate the complaint on the basis that there was no relevant ‘act or practice’ by the Commonwealth since there was no exercise of discretion by any decision maker. HREOC also declined to examine the Veterans’ Entitlement Act 1986 to determine if it was inconsistent with or contrary to any human right. HREOC said that:
As the Commission is already conducting an inquiry into the entitlements of people in same sex relationships, it has therefore decided not to exercise its power pursuant to section 11(1)(e) of the HREOCA.
How I feel
Throughout this process, my concern was to be treated equally. I just want to be treated like everyone else. If I could get the pension as a woman who loved a male veteran, shouldn’t I be entitled to the pension if I loved a male veteran as a man? I want to be acknowledged as John’s partner and lover, and to be treated consistent with that status. If I was a woman in a relationship with John, I would have been entitled to the pension. However, since I was in a same sex relationship, I was automatically excluded by reason of the legislation. To me, that is very unfair and it is wrong. It is an arbitrary distinction to draw that doesn’t respect the legitimacy or the strength of the relationship I had with John.
[Details removed]

Yours faithfully
Jiro Takamisawa
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