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The Mental Health Legal Centre Inc is a Community Legal Centre specialising in legal advice, policy and law reform, advocacy and promotion of the rights of people experiencing mental illness. We have 18 years experience working with and representing people with mental illness in all areas of the law which impact on our clients' lives. This submission is based on our own clients’ experiences.

People affected by mental illness are clearly among the most vulnerable and disadvantaged in our community, experiencing widespread, systematic discrimination and consistently denied the rights and services to which they are entitled. 

People labelled as having ‘mental illness’ are doubly jeopardised as they negotiate the challenges of employment. 

1. They must find work that does not exacerbate their ‘symptoms’ which are frequently stress related;

2. They must negotiate ongoing and profound discrimination against people who are seen as ‘mentally ill’ (or who are confident enough to come ‘out’ as mentally ill). 

Many people are faced with the dilemma of whether or not to disclose that they have experienced mental illness, if they disclose they may not get the job; if they get the job who is entitled to know of their illness; what are the work placed insurance implications if they don’t? The stigma and suspicion directed at people affected by mental illness is a major barrier to disclosure.
Disabilities range in type as well as severity. Opportunities need to be made available for people with a wide range of experiences to be supported to both re-enter the workforce and to maintain employment. Work places must offer support people to all workers including those with mental health issues in times when they need such support in a dignified respectful way maintaining privacy and confidentiality.

We are concerned that in many potential employment situations we are all expected to disclose personal matters that have no relevance to the employment sought, however a potential employee is in a powerless situation and must comply with the expectations of the employer or not get the job. For people with a psychiatric disability there are many pre employment questions that try to establish a person’s mental health even when there is no need to know in terms of the job.

Police checks, now frequently required by many employers may reveal that a person has had an episode of mental illness in the past if there has been any criminal offence, or a defence of mental impairment, even though in these matters there is no conviction. No other not guilty or acquittal decision of the courts stipulates the reasons for such a decision.

Common myths:

1. People need support to access Grade One, menial and other jobs that will pressure them. 

2. People with psychiatric disabilities all missed out on their formal education because they first got ill during their later adolescents and missed important stages in their education.

3. Positions with large amounts of responsibilities are too demanding for people with psychiatric disabilities.  They will have a relapse.

4. Doctors, solicitors, educators and other professionals do not have psychiatric disabilities.  If they had such disabilities they wouldn’t be able to practice.

5. All people with psychiatric disabilities do not disclose their health status.

6. All people with psychiatric disabilities need ongoing individual support and encouragement if they are going to succeed in the workforce.

7. A person’s capacity to succeed in the workforce depends on their diagnosis.

8. People with psychiatric disabilities don’t complete their tertiary education.

9. People with psychiatric disabilities are unreliable because they have episodic illness.

10. People with psychiatric disabilities are irrational and therefore a problem in the workforce.

11. People with psychiatric disabilities will demand too much of an employers or manager’s time.

12. People with certain sorts of conditions (eg. schizophrenia) will never be able to hold down an ordinary job.

13. People use the excuse of a psychiatric disability to get out of working hard or even working at all.

14. Having depression is no excuse to not work.  Everyone has had depression and it isn’t serious

Many employment opportunities found for people with psychiatric disabilities are insulting and contribute to low self-esteem. We know anecdotally that people are often prepared for jobs that are humiliating and menial and far below their level of education and the expectations.

Case example

A client advised Centrelink referred him to a specialist employment agency for people with psychiatric disabilities.  He explained that he was a qualified librarian with a science degree majoring in chemistry.  He attended the service to participate in a work transition program, the first day at the program the group played ‘round-and-round-the Mulberry-bush’. He was appalled and chose not to return  

The same client two years previously was receiving some support from a psychiatric disability non-government service agency, they asked him whether he would like to ‘work’ (unpaid of course to ‘get him work ready’ whatever this means) in the library.  He had previously told them he was a librarian. They allocated him the job of putting dust covers on books under the supervision of a carer, who of course, had no qualifications whatsoever. 

When we talk about a mental health system, we are talking about a mental health system and not a mental illness system.  Good mental health is about life realities and how we as a community support each other. This is fundamental to understanding better mental health outcomes for everyone. All employers have a duty of responsibility to their employees to have work practices that are consistent with enabling the best mental health possible.  

Discrimination in workplaces, by professional registration bodies (particularly in the health area), by unions and by recruiting agencies is a major concern, and we don’t know the extent of the problem. We do know that the EOC and DDA have the most claims of discrimination on the grounds of disability in the workplace. We also know of many situations where people endure such discrimination without complaining or making a claim because they are frightened of losing the job.

With the Howard government proposing to strip away workers rights to unfair dismissal claims, people with disabilities are even more vulnerable in the work place.

The workforce and discrimination on the grounds of psychiatric disability

There are multiple issues relating to people with psychiatric disability and the workforce.   Organisations such as Mental Illness Australia and Richmond Fellowship have considerable experience developing models of employment for people who for whatever reason may have been out of the workforce for a considerable length of time. We notice that both these organisations have made submissions to the Inquiry.  

Our experience is with clients who have suffered unfair dismissal or have been discriminated against in the workforce because they have a mental illness. Unfortunately, this is common. 

Case Example

A lawyer was prevented from registering to practice unless she provided psychiatric evidence that she could perform as a lawyer. She had successfully been working without supervision in a similar work setting for two years, and her employers provided a reference to the effect that they were impressed with her work and would recommend her to the legal position.

We are concerned that in this and other situations a psychiatrist is required to provide a view as to what ought be expected of a person acting in a particular work environment, in this case as a lawyer. This is inappropriate. The psychiatrist view may rest on whether the potential work environment is therapeutic or otherwise and in our submission not relevant to the employer. Furthermore disclosure of details of a person’s illness is a breach of the doctor patient relationship.

Case Example

A taxi driver was not issued a taxi licence; a police check revealed that he had been charged some 10 years previously with a criminal matter and although found not guilty this was identified as being because of a defence of mental impairment. The potential employer deemed that he was not a fit and proper person for the job.

In matters where a person is found not guilty because of a mental impairment the offending behaviour is connected with the persons illness so once well the likelihood of them re-offending is absolutely minimal. It is unreasonable that a finding of mental impairment is likely to identify the person as a person with a psychiatric history and prevent them from employment, it was not the intention of the parliament in introducing such a defence. 

Case Example

Steven Berry v Murray Goulburn Co-operative Limited Australian Industrial Relation Commission, at Melbourne, 21 April 2005

In this case Mr Berry made application for relief in respect of his termination of employment which followed a periods of mental illness, the AIRC held that there was a breach of s170CE and ordered his restatement. Commissioner Bill Mansfield found that because of Mr Berry’s mental illness he was not in control of his actions that lead to his sacking and on that basis there was no valid reason for terminating his employment, and that on that basis his sacking was harsh, unjust and unreasonable.  Medical evidence was unequivocal in regard to his ability to return to work.

Living Wills or Advance Directives 

We have been exploring the development of Living Wills or Advance Directives- to allow a person with psychiatric disability to draw a document to state their requirements for treatment and support in their work place if they become unwell, who to contact, what to do. These documents have wide applications beyond work i.e. who will pay the bills feed the animals, take in the mail pick up the children? etc. 

Some people with mental illness have taken up designated positions in the mental health workforce as consumer consultants, they have conceptualized a document that could be completed and provide information on many areas of life including:

1. Contacting a doctor;

2. Assisting the person to travel home if they are too distressed to drive or use public transport;

3. Organizing support until nominated friends or family can be contacted;

4. How to contact friends or family and who to contact (and who not to contact); and

5. Arranging childcare if necessary etc.

These empowering documents enable a person to stay in control even when they are most distressed. They provide a tool to demystify their illness and some insight to work colleagues. They have clear instructions about what to do in the case of an emergency and they know that this is what their co-worker wants them to do even at times when that person might not be ‘making much sense’. 

We recommend that funding be made available exploring ways to develop these documents to be used in employment settings where the person with a psychiatric disability is able to be open with their co-workers, managers and employers. 

Conclusion

There are many issues for people with psychiatric disabilities as they negotiate their way through the workforce.  What is most disabling is that the person can’t divulge that they have a psychiatric illness for fear of labeling, alienation, humiliation and perhaps job loss. This contributes to anxiety and a significant pressure on the person; they may have to explain absences for doctors appointments or for being slower if they are changing medication; they may find themselves living in a constant state of anxiety that their employer or a work colleague will detect their disability.  

People with disabilities are more vulnerable than most to discrimination and unfair dismissal. They are also over reliant on the integrity and good will of employers who may know of their illness. We know that these relationships often exist in small business concerns where there are to be significant changes to workers rights and poor trade union support. We are vehemently opposed to any changes to industrial relations rights that fail to protect vulnerable employees and offer no remedy or compensation.

People with psychiatric disabilities need support in a variety of different ways but it is also important to recognize, collect and publish accounts of the sometimes everyday and sometimes grand successes of ordinary people with an extraordinary task on their hands. Despite the hurdles that are put in people’s paths by an uncomprehending, inflexible and discriminating society many people with psychiatric disabilities survive and thrive at their work and contribute equally and meaningfully.

We thank you for the opportunity to make a submission to the National Inquiry please do not hesitate to contact Merinda Epstein or Vivienne Topp on 96294422 with any queries.

Yours Faithfully 

Vivienne Topp 

Lawyer 

Mental Health Legal Centre
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