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Discrimination and
Aboriginal and Torres
Strait Islander Women

Get the facts:
Know your rights




Indigenous Women and Pregnancy Discrimination

FACT SHEET 1
What is discrimination?

Discrimination can occur when a person or a group of

people are treated less favourably than another person Example: Carla has applied for a job as a

or group because of race, colour, national or ethnic beautician. When she arrives for an interview the

origin; sex or marital status; disability; religion or employer tells her that the salon’s clients will not

political beliefs; sexual preference; or some other like being treated by Aboriginal women and so

central characteristic. she won't be able to offer her the position. The law
calls this direct discrimination.
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 2
Discrimination and Having a Baby

Pregnancy Discrimination

It is against the law in Australia for you to be
discriminated against because you are pregnant, you
might become pregnant, or you are breastfeeding your
baby.

Example: Julie works in her local supermarket.
When she tells her employer she is pregnant he
says that his customers don’t like being served by
pregnant women and that he will have to let her
go. The law calls this direct discrimination.

Example: Sally works as a security officer and
wearing a uniform is a part of her job. When her
employer finds out she is pregnant and is starting
to show, she is told that because she can no
longer fit into her uniform, she will have to take
leave for the rest of her pregnancy. The law calls
this indirect discrimination.

If you are pregnant, may become pregnant, are on
maternity leave or returning from maternity leave or you
are breastfeeding your baby, your employer cannot:

e refuse to employ you

e transfer or demote you

Example: Jo returned from maternity leave to find
her employer had changed her job from one in
which she supervised other staff and had lots of
responsibility to a less important job. This may
amount to discrimination.
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 2
Discrimination and Having a Baby CONTINUED

Sexual harassment can happen during pregnancy CDEP schemes

Sexual harassment is against the law. Sexual harassment  The arrangements for CDEP schemes are currently
includes things like unwelcome physical touching such  being changed. For advice about your entitlements as a
as pinching someone’s bottom, staring and leering ata  CDEP participant you should contact

person’s body, requests for sex, sexual insults, questions e the Department of Employment and Workplace
about someone’s private life, displaying pornographic Relations CDEP Customer Service Line on

material such as posters or magazines, sending sexual 1800 805 260 or

Example: Betty works in a small community
organisation. When she announced she was
pregnant one of her co-workers kept commenting
about the size of her breasts and touching her
belly, even when she asked him to stop. Even
though he said he was her friend and was just
joking, this could be sexual harassment which is a
type of unlawful discrimination.

Human Rights and Equal Opportunity Commission
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 3
Pregnancy and Getting a Job

At a job interview you should be asked questions about  Probationary Employment

your ability to do the job, not about your family or When you are first employed as an ongoing full time or

personal situation. part time employee you may be placed on a
probationary period. This generally does not happen for

casual employees. A probationary period is the initial
Example: Debbie went to a job interview as a . P A . _ - p R

cadet journalist based in a country town. At the
interview she was asked if she was pregnant or
intended to have children. The newspaper editor
said that this was because the job would require
travel around the State and women with small
children would not be able to spend enough time
away from home. This is likely to be unlawful
discrimination.

Example: Leila applied for a job as an assistant at
a veterinarian’s surgery and was asked if she was
pregnant. In this situation it could be important for
her employer to find out if she was pregnant
because there are a number of animal diseases
which can cause miscarriage such as
toxoplasmosis which is caught by handling cat

litter. It is important to note that she generally
cannot be refused employment in this situation,
even though she may be asked a question about
pregnancy at her interview, provided separate
arrangements can be made for Leila to do the job
— for example so that she does not have to handle
cat litter while she is pregnant.

Human Rights and Equal Opportunity Commission



Indigenous Women and Pregnancy Discrimination

FACT SHEET 4
Pregnancy and Casual and Temporary Employees

Sometimes it can be difficult to know if you are a casual
or permanent employee. Generally, casual employees
are employed on an hourly or daily basis with no
regular hours or rosters covering when they work. A
casual employee is not entitled to paid sick leave or

Example: Judy had been working as a casual shop
assistant at a department store after school and on
weekends for two years when she found out she
was pregnant. Her employer told her that because
she was casual she would have to leave when she
had her baby. As Judy is a long term employee, it
is discriminatory for her employer to refuse her
further work because she is having a baby.

Even if you are not entitled to parental leave as a casual,
temporary or seasonal employee, it is still against the
law for your employer to discriminate against you
because you are pregnant, may fall pregnant, need time
off to have your baby or are breastfeeding. To find out if

Example: Claire has been employed by her Shire
Council on a six month contract to carry out a
survey of local Aboriginal people. Her baby is due
around the same time her employment contract
runs out. Although Claire is not entitled to
maternity leave and will not be able to return to
the same position after her baby is born, the
Council can not sack her before the end of her
contract or discriminate against her in any other
way because of her pregnancy.

Human Rights and Equal Opportunity Commission



Indigenous Women and Pregnancy Discrimination

FACT SHEET 5
Pregnancy Discrimination in Education

Pregnant students and young parents have the right
to an education in a safe and supportive environment,
free from harassment and discrimination. There are lots
of things your school can do to make it easier for you
to finish school if you are pregnant or have a child.
Mostly this will involve your school being supportive

Why should I leave school just
because I’'m pregnant?

/

Trainees and apprentices are also covered by
anti-discrimination laws. If you are at TAFE and doing
an apprenticeship you may need to suspend your
apprenticeship while you take time out to have your
baby, but you can still return to it.

Example: Rebecca is in year 10 at high school
when she finds out she is pregnant. Her school
principal says that she will not be allowed to
come back to school after the holidays because it
would set a bad example to the other girls. This is
likely to be unlawful discrimination.

Human Rights and Equal Opportunity Commission




Indigenous Women and Pregnancy Discrimination

FACT SHEET 6
Sickness and Pregnancy

Pregnancy is a normal healthy part of life for most
women. You will need to take some time away from Example: Erin works as a cook on a farm, a long
work or study to have your baby and if you take unpaid way from the nearest town. To travel into town to
maternity leave, you will need to take at least six weeks see a doctor during her pregnancy takes a whole
i day. Erin talks to her employer about taking time
off to attend doctor’s appointments. Her employer
agrees that she can use her sick leave to attend
appointments and will arrange the appointments
in advance so that a replacement can be
organised to cover her work when she is not there.

Example: Jenny goes to her local
hospital for a check up during her
pregnancy with her mum and her
aunty. When Jenny says to the doctor
that she would like to have her baby
at home with her aunty who is a
midwife instead of coming into the
hospital, the doctor abuses them
saying that Aboriginal women can’t
be trusted to make sensible decisions.
These comments could amount to
unlawful discrimination. Jenny and
her family make a complaint to the
hospital about the doctor’s behaviour.

Example: Mel began to feel very ill early in her
pregnancy. She took paid sick leave when she was
unable to come to work because of severe
vomiting. She used all her paid sick leave in the
first 3 months. So when she had to be hospitalised
for dehydration due to the vomiting she thought

she might need to resign from work. Mel phoned
her employer at the Aboriginal Land Council
where she worked who explained that even
though she had used up her paid sick leave, she
could take unpaid sick leave for as long as she
needed, until she began maternity leave.

Human Rights and Equal Opportunity Commission
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 7
Health and Safety for Pregnant Workers

Depending on the type of work you do, your employer

might need to make special arrangements for pregnant Example: Sharon works as a lab assistant in a
employees. This can include simple things like university. Because she is required to handle
supplying special uniforms for pregnant women, chemicals which could harm her baby, she
providing a chair to an employee who normally stands requests to be moved to another type of work
up at work, and allowing more toilet breaks. during her pregnancy. Sharon is moved to the
Depending on your job, it may also be important that science faculty office on the same pay and

conditions for the duration of her pregnancy.

Human Rights and Equal Opportunity Commission
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 8
Maternity and Parental Leave

Parental leave allows mothers and fathers to be able to
take time off work to care for their new baby. This
includes adopted babies. Parental leave includes
maternity leave (for mothers), paternity leave (for
fathers) and adoption leave (for either parent).

Unpaid parental leave is available to all full time and
part time workers who have worked for at least 12
months for the same employer. Many regular casuals

The arrangements for CDEP schemes are currently

being changed. For advice about your entitlements as a

CDEP participant you should contact

e the Department of Employment and Workplace
Relations CDEP Customer Service Line on
1800 805 260 or

e your closest Indigenous Coordination Centre. To be
connected to your nearest ICC call 1800 079 098,
except in the Nhulunbuy area (call 1800 089 148),

Human Rights and Equal Opportunity Commission



Indigenous Women and Pregnancy Discrimination

FACT SHEET 8

Maternity and Parental Leave CONTINUED

If you are entitled to parental or maternity leave it is
against the law for your employer to sack you because
you are planning to take that leave, you are on that
leave or you have returned from that leave. It is your
right to return to the job that you held before you went
on leave and if that no longer exists, to a job that is as
near as possible to the same in pay and status.

Often, Indigenous women need to return to their home

You can extend the amount of leave you plan to take
only once. You do this by giving your employer at least
14 days written notice of how much more leave you are
planning to take. If your employer agrees you may be
able to extend the time again. You can also shorten the
time of your maternity leave and come back sooner
than you planned by writing to your employer giving
them 14 days notice of when you are planning to
return.

Human Rights and Equal Opportunity Commission



Indigenous Women and Pregnancy Discrimination

FACT SHEET 9
Returning to Work

When you return to work after parental leave, you have
the right to return to the same job you had before you
went on leave. If you changed your job during your
pregnancy for a reason related to your health and safety
during pregnancy, you have the right to return to your
original job. It is against the law for your employer to
refuse to let you return to your job.

Example: Maria returned to work in a medical
centre after taking maternity leave with her
second baby. When she came back her employer
told her that he had decided that she should work
only 10am till 3pm each day instead of full time
because she would need to spend time with
her baby. Making this decision without
Maria’s agreement could amount to unlawful
discrimination.

If you agree to return to work under different
arrangements from those you worked previously, make
sure that you write down

e how many hours a day you will be working

e what days you will be working

e what start and finish times you will have

e whether you will be permanent part time or casual

Human Rights and Equal Opportunity Commission
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 9
Returning to Work CONTINUED

Other flexible work arrangements

There are other ways you might like to change your
work arrangements when you come back to work after
having a baby. These are called flexible work practices
and include such things as jobsharing, working from
home, flexible start and finish times, flexible rosters,
taking your baby to work or variable working hours

Family responsibilities

Anti-discrimination laws make it unlawful for you to be
sacked because you have responsibilities to care for
your children or another close family member. This
means that you cannot lose your job if you have to take
time off work to look after your children or a sick,
elderly or disabled family member. Some cases that

Example: Liz works in a hotel bar. A few months
after she returned to work after having her second
baby, Liz's father became very ill with lung
cancer. She approached her boss about having
some time off work to take her dad to the hospital
for treatment and to help look after him while he
was sick. Her employer said she had already had
too much time off work, that his business couldn’t
manage without reliable employees and he
couldn’t keep her on any longer. This is likely to
be unlawful discrimination.

Human Rights and Equal Opportunity Commission
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 10
Breastfeeding and Work

The law in Australia protects you from being Support from the employer and co-workers
discriminated against because you are a breastfeeding It can make a big difference if your employer makes
mother. This includes if you are expressing milk by hand  other workers aware that he or she supports
or with a breast pump to give your baby later. breastfeeding at work and explains what it involves.

When you return to work there are a number of things  Flexible work options

Example: Anna returned to work as a nurse in a
community health centre when her son Davy was
six months old. Anna’s mother who lives close by
minds Davy while Anna is at work. Anna wants to
continue to breastfeed so she speaks to her
supervisor about allowing her to take a break each
morning and afternoon so she can go to her
mother’s house and breastfeed. Anna’s employer,
a State Health Department, allows breastfeeding
mothers to take lactation breaks of up to one hour
per eight hour work day to feed their baby or
express milk. This means Anna can take a paid
break during work time to breastfeed her son.

Human Rights and Equal Opportunity Commission
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 11
Getting Help

Seek Advice

If you think you might want to make a complaint
about discrimination you should contact HREOC's
Complaints InfoLine on 1300 656 419 as soon as
possible.

“Hello, is this HREOC?
I have a few concerns
Id like to discuss...”

Services listed on the Contacts Fact Sheet or contacting
the National Association of Community Legal Centres
on (02) 9264-9595 or at www.naclc.org.au.

Trade unions are also there to make sure that their
members’ rights at work are protected. They will be

Human Rights and Equal Opportunity Commission
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Indigenous Women and Pregnancy Discrimination

FACT SHEET 11
Getting Help CONTINUED

HREOC's Complaints Process

Step 1: Phoning HREOC’s Complaints InfoLine
Many complaints begin with a phone call to
HREOC’s Complaints InfoLine. This can be of
help in checking whether or not what you are
complaining about is covered by the law and
whether you would be better off making your
complaint to another organisation such as an anti-
discrimination agency in your State or Territory.
HREOC staff can refer you to other agencies if
appropriate. Making a complaint is free.

Step 4: Conciliation
After HREOC receives a response from the person
you have complained about they can decide to
conciliate the complaint. Conciliation means that
HREOC organises a meeting with you and the
person you have complained about and tries to
help you to resolve the complaint.

You do not need to get a lawyer or other advocate
to make a complaint although many people
will take a lawyer or someone like a union
representative with them to a conciliation
conference. It is up to the HREOC conciliator to
decide who can attend a conciliation conference
so you will need to discuss it with that person
before hand.

Around one third of complaints are resolved at
conciliation. The kinds of things that can be agreed
to in conciliation are an apology from the person
you have complained about, an agreement that the
unlawful behaviour will stop, an agreement to give
you your job or former position back, an
agreement to provide payment for lost wages or
other financial compensation, or a commitment
from your employer to provide training about
workplace discrimination to all staff.

Once an agreement is reached, it is usually written
down and signed by you and the person you have
complained about. HREOC will close your file
after the complaint has been conciliated.

If you cannot come to an agreement at conciliation
your complaint will be terminated by HREOC.
This is because HREOC is not a court and cannot
make a judgement on what should happen.

Step 2: Lodging a written complaint
Complaints about discrimination
must be made in writing. If you
cannot write the complaint down
yourself for some reason, you can
ask a friend or someone who has
given you advice to do it for you.
You can also contact HREOC who
can organise someone to help you.

Step 3: Investigation
After you write to HREOC to make a complaint it
generally takes a couple of weeks for a complaints
officer to be allocated to look after your
complaint. Once your complaint has been
accepted, HREOC decides what investigation
needs to be done and usually writes to the person
you have complained about and asks for a
response to your complaint. This usually includes
sending this person a copy of your complaint so
they can respond to what you have said.

Step 5: Going to court

If your complaint is terminated by
HREOC you have 28 days to make an
application to have your case heard in
the Federal Court of Australia or the
Federal Magistrates Court. You would
probably need to discuss this with a
lawyer or legal service.

Human Rights and Equal Opportunity Commission




Indigenous Women and Pregnancy Discrimination

FACT SHEET 12
Contacts

All these services are free. Staff will be able to give Katherine Women's Information & Legal Service (NT)
you advice or may refer you to another agency if Toll free 1800 620 108

appropriate. Central Australian Women's Legal Service

Human Rights and Equal Opportunity (Alice Springs NT)

Commission (HREOC) Toll free 1800 684 055

Somgleins Infngne . Women's Legal Centre (ACT & Region)
General Enquiries (02) 9284 9600 Toll free 1800 634 669

TTY 1800 620 711
www.humanrights.gov.au

Women's Legal Service Victoria (Melbourne)

Human Rights and Equal Opportunity Commission
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get more information from the kit
Indigenous Women and Discrimination

- Get the Facts: Know Your Rights available
from HREOC or your local Aboriginal
Legal Service or Women'’s Legal Service, or
get some advice from HREOC, an
Aboriginal Women'’s Legal Service, union,
legal centre or working women'’s centre.

talk to a friend or family member about
what happened and what you would

like to do

talk to the person or organisation causing
you problems

call HREOC, your State or Territory
anti-discrimination agency, a legal service,
your union, or other organisation who
can help you with advice on making

a complaint.

“Hello, is this HREOC?
I have a few concerns
Id like to discuss...”

Complaints Info Line: 1300 656 419
TTY: 1800 620 421
Email: complaintsinfo@humanrights.gov.au

(08) 9221 9544

Deadly Design, Melbourne. www.deadlydesign.com.au

Discrimination
and Aboriginal
and Torres Strait

Islander Women




For many Aboriginal and Torres Strait Islander
women, discrimination is still a very common
experience.

Discrimination can happen because of the
colour of your skin, because you are Aboriginal
or a Torres Strait Islander, or because you

are a woman.

Discrimination on the basis of race, sex and
disability is against the law in Australia. This
includes discrimination because you are
pregnant or breastfeeding.

means being treated differently because you are
Aboriginal or a Torres Strait Islander person or
because of the colour of your skin. Examples
include:
¢ being treated rudely or refused service in a
shop because you are an Aboriginal person
being racially abused at work
being unfairly hassled by the police and
being refused rental housing because you
are a Torres Strait Islander

What do you mean the house isn’t available?
That wasn’t what you told me a few
minutes ago when | rang.

means you are treated unfairly because you are
a woman, you are pregnant or you may become
pregnant, you are breastfeeding, because of your
marital status, or your family responsibilities.
Example include:
* being sexually harassed at work
¢ being sacked because you need to take

time off to care for your sick mother

being asked to leave school because you

are pregnant and

being told to leave a café because you

are breastfeeding your baby

Why should I leave school just
because I’'m pregnant?

means being treated unfairly because you have a

disability, injury or illness. Examples include:

e losing your job because you are HIV positive

* not being able to get into a government
office because you use a wheelchair and
not being able to travel in a taxi with your
guide dog

Just because | have an illness
doesn’t mean I can’t work.




