Objection to the Application by Free TV for Exemption under Section 55 of the Disability Discrimination Act 1992
The Deafness Forum of Australia (DFA) seeks to object to the application for exemption lodged by Free TV on behalf of ABC, SBS, Network Ten, Channel Nine and the Seven Network (‘the Applicants’). The requested exemption seeks to follow on from a 5 year exemption granted by the Human Rights and Equal Opportunity Commission (HREOC) in 2003. 
DFA finds this application unacceptable. 
Our reasons are outlined below.
1. No commitment to improving access

The Broadcasting Services Act 1992 provides for the captioning of free-to-air television programs. In addition, the Disability Discrimination Act 1992 (DDA) makes disability discrimination unlawful and aims to promote equal opportunity and access for people with disabilities. All parties have publicly asserted that captioning is an essential aspect of providing equitable access, and yet in the current application the Free to air TV broadcasters appear unwilling to continue to progress the level of captioning towards 100%; instead, choosing to leave it at the same levels as the agreement made 5 years ago. 
In their request for a limited exemption, the Applicants have made no suggestion of a continued increase or new targets for captioning percentages. DFA has proceeded with the current arrangement in good faith, expecting that by the end of 2006 negotiations would have resulted in new agreements as required by the condition of the previous exemption:

· By the end of 2006 broadcasters commence a review in consultation with deafness representative organisations of possibilities for further increase in captioning at the expiry of the exemption.

Unfortunately Free TV has remained unwilling to commit to the updating of proposed targets. In our view, this represents a disrespectful and discriminatory attitude to Australians who are Deaf or have a hearing impairment. 

2. Time period of the extension
DFA challenges the Applicants’ premise: that the Government investigation process will bring greater certainty. The investigation is simply that: an investigation. No certainty is guaranteed, and in fact even if (from a deafness sector perspective) there were to be favourable outcomes, we doubt very much that these outcomes could be achieved and implemented before this extension expires. Hence, a six month extension is, in our view, simply a stalling strategy from the broadcasters. As with any investigation, no outcome is guaranteed; therefore it cannot be assured that captioning progression under the DDA will be guaranteed if this exemption is granted. Accordingly, certainty for all involved is not assured.

3. Accountability of the complaints process

DFA does not agree with the Applicants’ statement that “It would be counterproductive if broadcasters were also bound to the formal complaints process under the DDA whilst the review was proceeding,” or that continuing accountability through the formal complaints process is counterproductive. This claim makes it appear that the Applicants are more concerned with avoiding public accountability than the provision of equitable services. The suggestion that the Applicants’ involvement with the government investigation will produce mutually supported outcome is supposition at this stage. It is important to note that Free TV’s assessment of the HREOC process is somewhat inaccurate. The formal complaint process does not undermine the validity of the Government investigation, it is not additional – it is complementary. HREOC is responsible for the receiving and handling of complaints on the behalf of the individual and then seeks to foster conciliation. Thus, the suggestion that there exists “two processes” is incorrect and is by no means a valid issue in this process. 
4. Supporting the objects of the DDA
Taking steps to improving access or removing barriers to access should be one of the primary factors in exemption applications and it is our understanding that generally HREOC will not grant exemptions unless there is some evidence of moving progressively towards compliance with the objects of the DDA. When the deafness sector agreed to the 5 year exemption, we presumed that after that time (as required by the above exemption condition) a new agreement would be reached, which would continue to remove barriers to access. 

For over a year – even before the government investigation was announced – the deafness sector has been seeking to negotiate with the Free to air TV broadcasters for that new agreement. Yet the application for extension was lodged without any discussion with the deafness sector, and while we continued to engage in dialogue in good faith: all the while, the Free to air TV broadcasters were planning to lodge an application for extension. This does not demonstrate to us their commitment to supporting the objects of the DDA. 

5. The government investigation
DFA supports the government investigation and will endeavour to participate fully in it. However the changes (if any) brought about by the investigation may take quite some time to implement. In the meantime, our members and stakeholders deserve the right to express their views through the complaints process. For example, of growing concern for Australians who are Deaf or have a hearing impairment is the issue of quality standards for captioning. This extension gives no satisfaction to those people who have suffered from poor quality captions and who have been awaiting a new exemption agreement as a possible solution to their concerns. 
Conclusion

While we will make all the above points to the government investigation, approving the Applicants’ application for exemption for an additional six months provides no benefit for consumers who are Deaf or have a hearing impairment. 
Confidentiality

We do not require our objection to be kept confidential.

Contact details

If you have any questions about our objection to this application please contact 

Nicole Lawder 

CEO 

Deafness Forum of Australia 

02 6262 7808 (voice) 

02 6262 7810 (fax)

About the Deafness Forum
Deafness Forum is the peak body for deafness in Australia. Established in early 1993 at the instigation of the Federal government, the Deafness Forum now represents all interests and viewpoints of the Deaf and hearing impaired communities of Australia (including those people who have a chronic disorder of the ear and those who are DeafBlind).

The Deafness Forum is divided into four classes of membership: Consumers, Consumer Associations, Service Providers, and Service Provider Associations.

· Consumer means an adult who is Deaf or has a hearing impairment or has a chronic ear disorder; or a parent of such a person. Chronic Ear Disorder refers to such disorders of the ear as tinnitus, Meniere’s Disease, Acoustic Neuroma, hyperacusis, and otitis media. People with these ear disorders may also have a hearing impairment. Deaf refers to people who see themselves as members of the Auslan-using Deaf community by virtue of its language (Auslan) and culture. Hearing impairment refers to a hearing loss. People with a hearing impairment (or who are hard of hearing) may communicate orally (sometimes described as ‘oral deaf’) or may use a sign language or other communication methods. All Consumers are entitled to describe themselves using whatever terminologies they prefer, and are asked to do so at the time of joining and each time they renewing membership. 

· Consumer Association means an incorporated organisation of, or for, consumers.

· Service Provider means an adult who provides services that promote the well‑being of people who are consumers (as defined above). Examples are audiologists, audiometrists, teachers of the deaf, stenocaptioners, Auslan interpreters, and ENT specialists. Service Providers also include various other occupations that provide services to consumers who are Deaf, have a hearing impairment or have a chronic disorder of the ear. 

· Service Provider Association means an incorporated organisation, which has (as its principal purpose) the provision of services that promote the wellbeing of consumers (as defined above).

The Deafness Forum exists to improve the quality of life for Australians who are Deaf, have a hearing impairment or have a chronic disorder of the ear by:

· advocating for government policy change and development

· making input into policy and legislation

· generating public awareness

· providing a forum for information sharing and

· creating better understanding between all areas of deafness.
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