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HUMAN RIGHTS AND EQUAL OPPORTUNITY COMMISSION
(Section 55 of the Disability Discrimination Act 1992)

No
of 2007
APPLICANT:
THE TAXI COUNCIL OF QUEENSLAND INCORPORATED AND THE TAXI COUNCIL OF WESTERN AUSTRALIA INCORPORATED
APPLICATION FOR EXEMPTION UNDER SECTION 55 OF THE DISABILITY DISCRIMINATION ACT 1992
1. The Taxi Council of Queensland Incorporated (“TCQ”) of Suite 8, 96 Cleveland Street, Stones Corner, Queensland and the Taxi Council of Western Australia Incorporated (“TCWA”) of Domestic Terminal 3 – MUDT, Perth Airport, Western Australia hereby apply on behalf of the members of the TCQ and TCWA for exemption from the operation of ss.5, 6 and 24 of the Disability Discrimination Act 1992 (“the DDA”) as far as they relate to Part 1.2 of Schedule 1 of the Disability Standards for Accessible Transport 2002. 
2. Such application for exemption is made pursuant to section 55 of the DDA.
3. Part 1.2 of Schedule 1 of the Disability Standards for Accessible Transport 2002 (“the Standards”) provides that response times for wheelchair accessible taxis are to be the same as for non-wheelchair accessible taxis.
4. The exemption is sought for five (5) years.
5. The TCQ and TCWA rely upon the affidavit of Blair Davies in support of this Application.
THE APPLICANTS
6. The TCQ and TCWA are the peak representative bodies for the taxi industries in Queensland and Western Australia respectively
.

7. The TCQ and TCWA are members of the Australian Taxi Industry Association Limited.
8. The TCQ and TCWA represent radio networks and co-operatives (taxi booking companies
) in Queensland and Western Australia respectively.
BACKGROUND

9. The Minister may formulate Disability Standards, in relation to, among other things, the provision of public transportation services and facilities
.  It is unlawful for a person to contravene such a disability standard
.
10. Exemptions are not available in respect of failure to comply with a Disability Standard with the exception of the Disability Standards for Accessible Transport (“the Standards”).
11. The stated purpose of the Standards is to eliminate, “as far as possible” discrimination against people with disabilities and “…to enable public transport operators and providers to remove discrimination from public transport services”
.  That is, the Standards are intended to remove discrimination on the basis of disability from public transport services over a 30 year period.
12. The Standards prescribe national requirements that public transport service providers and facility operators must meet in order to comply with the DDA.  They detail mandatory performance outcomes covering a range of accessibility issues.  Due to the very specific requirements in the Standards, they are the national authority for compliance with anti-discrimination legislation in the areas specified in the Standards.
13. Part 1.2 of Schedule 1 of the Standards provides:
“1.2
Responsibility
· Radio networks

· Co-operatives

Requirement

Response times for accessible vehicles are to be the same as for other taxis.

Application

Conveyances

· Taxis

· Dial-a-ride services.” (emphasis added).
14. The requirement that response times for wheelchair accessible taxis are to be the same as for non-wheelchair accessible taxis has the potential to create real practical difficulties for taxi booking companies
.  This is because it is arguable that the responsibility for complying with that requirement is upon the taxi booking companies (that is, the radio network and/or co-operative) in circumstances where the taxi booking companies:

(a) do not control the number of wheelchair accessible taxis within their fleet and/or control; and
(b) are unable (in most every State and Territory) to compel the driver of a wheelchair accessible taxi to accept a fare request from a disabled person who requires a wheelchair accessible taxi
.
15. Put another way, the requirement creates real practical difficulties because the responsibility for complying with that requirement is upon taxi booking companies in circumstances where those taxi booking companies do not control the number of accessible taxis within their affiliated fleet and/or control the location of accessible taxis within their affiliated fleet and/or control the responsiveness of accessible taxis to requests for transportation dispatched by the taxi booking companies
.

FACTORS RELEVANT IN DETERMINING EXEMPTION APPLICATIONS

16. While the DDA does not outline the grounds which must be demonstrated to justify the granting of an exemption, it is apparent that the discretion is clearly unfettered
.  Further, it is apparent that the power of the Human Rights and Equal Opportunity Commission (“the Commission”) under the DDA to grant exemptions should be exercised consistently with the objects of the DDA which are:
· to eliminate, as far as possible, discrimination against persons on the ground of disability (in certain areas);
· to ensure, as far as practicable, that persons with disabilities have the same rights to equality before the law as the rest of the community; and

· to promote recognition and acceptance within the community of the principle that persons with disabilities have the same fundamental rights as the rest of the community.

17. The DDA also provides that exemptions may be granted subject to terms and conditions.

18. While the DDA does not set out procedures or criteria in any detail which the Commission should use in considering applications for exemption, the Commission provides some guidance in its Guidelines on applications for temporary exemption under the Disability Discrimination Act which suggest that the following should also be dealt with in the application:

· why immediate compliance with the DDA is not possible, or why immediate compliance with the DDA, though technically possible, should not be required, regarding the matters to be covered by the proposed exemption;

· processes and results of any review undertaken by the applicant to identify discriminatory practices or circumstances and means for their removal;

· in particular, details of any consultations undertaken with people with a disability and their representative organisations for these purposes;

· any measures already implemented or planned by the applicant to achieve the objects of the DDA;

· reference to any relevant details of any Action Plan developed and lodged in accordance with Part 3 of the DDA;

· details of success or difficulties in implementation of any such Action Plan to date;

· details of financial or other hardship to the applicant or other persons which will be incurred if the exemption is not granted;

· measures proposed to minimise or reduce any hardship which may occur to people with a disability and any other people affected by the circumstances or practices in question, due to non-compliance with the DDA during the period of the exemption;

· to what extent the exemption is designed to preserve the status quo, and to what extent it would permit new actions which may be contrary to equal access and opportunity for people with a disability;

· terms or conditions which promote achievement of the objects of the DDA and which the applicant is prepared to meet as a condition of receiving the exemption.

19. The TCQ and TCWA submit that the Commission should take into account the following:

· whether the exemption is “appropriate and reasonable”
;

· whether there are “compelling reasons” for granting the exemption
;

· whether there are “sound social…reasons” for granting the exemption
;

· whether the exemption would be in the public interest
;

· whether the granting of the exemption would result in personal gain for the applicant
;

· whether the applicant has taken reasonable steps to avoid or reduce the effect of the alleged discriminatory act in question
;

· whether the exemption would be broadly consistent with the objects of the DDA
 (or, put another way, an exemption will not be granted if to do so would conflict with the evident objects of the DDA
;

· whether there are other non-discriminatory ways of achieving the objects/purposes for which the exemption is sought
;

· whether the exemption is necessary
;

· whether any persons or bodies other than the applicants support the application
;

· whether there is opposition to the exemption
;

· the effect of not granting the exemption
;

· whether members of the community would benefit from the exemption
.

THE GROUNDS ON WHICH THE EXEMPTION IS SOUGHT
20. The TCQ and TCWA now propose to deal with a number of grounds in support of its application for exemption from the operation of section 5, 6 and 24 of the DDA as far as they relate to Part 1.2 of Schedule 1 of the Standards.

The Exemption is “appropriate and reasonable”

21. The exemption sought does not seek to allow taxi booking companies to operate in a discriminatory manner.

22. The exemption sought merely seeks to remove from taxi booking companies any potential responsibility for the actions or inactions of others involved in the delivery of taxi services (such as taxi drivers and Government regulators of the taxi industry) over whom the taxi booking companies have no legal or other capacity to exercise control
.

23. Put another way, taxi booking companies seek to merely be responsible for those matters which are within the responsibility of the taxi booking company
.

There are “compelling reasons” for granting the exemption

24. The most compelling reasons for granting the exemption relate to the fact that while taxi booking companies can control the time between the receipt of the request for a taxi and the time when that job is offered to taxi drivers operating within its network, the taxi booking companies cannot control the time between the offering of the job to the taxi drivers operating within its network and the actual time the taxi is dispatched and/or arrives at the place where the fare is to be collected
.
25. Put another way, the taxi booking companies are able to control the time between receiving a request for a taxi from a person who requires a wheelchair accessible taxi, on the one hand, and offering to the taxi drivers operating within its network that particular fare, on the other hand
.  However, the taxi booking companies (in most every State and Territory) are unable to force taxi drivers who operate wheelchair accessible taxis to actually accept the job that arises as a result of a request for a taxi from a person who requires a wheelchair accessible taxi
.  Neither are the taxi booking companies (in any State or Territory) able to determine (control) the number or percentage of wheelchair accessible taxis that form part of its fleet of taxis
.
26. Consequently, it is effectively impossible for taxi booking companies (in any State or Territory) to control whether the Standards target is met at all times
.

27. Further, the ambiguity of the Standards target in its current form does not foster or encourage collaborative solutions to the problem of doing all that is feasibly possible to eliminate problems associated with despatching wheelchair accessible taxis as quickly as possible
.

28. Additionally, the current situation is potentially divisive and antagonistic to the development of positive and constructive innovation that would otherwise work to maximise the accessibility of accessible taxi services
.

There are “sound social reasons” for granting the exemption

29. The Australian taxi industry attempts to meet the transport needs of a wide range of customers though a diversified fleet of vehicles including:

· medium/large conventional sedans and wagons;

· small/medium petrol/electric hybrid sedans;

· people mover (MA) vehicles;

· single wheelchair people mover (MA) vehicles;

· dual wheelchair high occupancy vans;

· luxury taxi vehicles
.

30. While each of these vehicles typically serves a number of market needs, no vehicle is capable of servicing all market needs
.  An obvious example is the fact that there are many people with disabilities who find the typical wheelchair accessible taxi vehicle unsuitable or decidedly less desirable to meet their travel needs
.  For example, a typical wheelchair accessible taxis has bench seats, has less noise insulation and the cabin is, among other things, elevated, and these features are less desirable for, among others, frail persons and/or persons with visual impairment
.
31. Hence, it is submitted there are sound social reasons for granting the exemption sought because such an exemption sought by the TCQ and TCWA is consistent with the efficient delivery of affordable taxi services to all persons and not just persons who use large motorised wheelchairs or scooters.

The Exemption is in the “public interest” and for “sound social reasons”

32. Taxis represent a very significant component of the public passenger transport infrastructure in Australia
.  They provide an on-demand door-to-door service at all hours
.  For some members of the community such as the very young, the old and the economically disadvantaged, they may be an essential service
.  The safety associated with taxis is very important for those in the community who feel vulnerable, for example, the young, the old, females and persons with disabilities
.  In many rural and regional communities the local taxi service may be the only mode of public transport available
.

33. It is quite possible that any changes to response times may seriously impede the ability of taxi booking companies to sustain operations, and this is especially the case with smaller taxi booking companies
.
The Exemption would not result in the “personal gain” for taxi booking companies
34. The exemption sought by the TCQ and TCWA would not result in any financial gain for taxi booking companies
.

35. Taxi booking companies would still be obliged and expected to use their reasonable endeavours to eliminate unlawful discrimination, including disability discrimination, from all of their operations
.

36. The only potential cost savings that would accrue to taxi booking companies would be in the area of unrecoverable legal costs associated with the successful defence of complaints arising from taxi booking companies being unable to comply with the Standards
.

Taxi booking companies have taken reasonable steps to avoid/reduce/eliminate discrimination

37. The exemption sought does not seek to limit or remove the obligation upon taxi booking companies to treat all of their customers equally
.
38. That is, if the exemption sought was granted, taxi booking companies would still be required to take all reasonable steps to treat all of their customers equally, whether such customers require a wheelchair accessible taxi or some other type of taxi
.  Hence:
(a) requests for wheelchair accessible taxis would still be required to be answered as quickly and courteously as requests for non-wheelchair accessible taxis;

(b) requests for wheelchair accessible taxis would still need to be processed as quickly and accurately as requests for non-wheelchair accessible taxis; and

(c) requests for wheelchair accessible taxis would still need to be offered (or presented) to the affiliated fleet for dispatch as quickly and accurately as requests for non-wheelchair accessible taxis
.

The exemption is broadly consistent with the objects of the DDA
39. It is submitted the granting of the exemption would be consistent with the objects of the DDA.

40. The DDA implicitly recognises the need for a reasonableness test by including the qualification that discrimination be eliminated “as far as possible”.

41. The exemption sought by the TCQ and TCWA is consistent with such a test.  The exemption sought merely seeks to remove any doubt or unfounded expectation that taxi booking companies may be accountable or responsible for elements of the delivery of taxi services over which it is impossible for taxi booking companies to exercise any control
.

42. That is, the exemption sought merely seeks to absolve taxi booking companies from the actions of others (such as wheelchair accessible taxi drivers declining to accept a fare on offer or a government regulator not issuing sufficient wheelchair accessible taxi licences to enable the response times for wheelchair accessible taxis to be as prompt as the response times for non-wheelchair accessible taxis) over whom the taxi booking companies have no control
.

There are no other non-discriminatory ways of achieving the objects/purposes for which the exemption is sought

43. It is submitted that the exemption sought by the TCQ and TCWA is the only method available to it to achieve, as far as possible, the objects of the DDA.

44. State and Territory governments control the supply of taxi licences in their respective jurisdictions and they also enforce compliance with any conditions imposed on such licences
.  Hence, it is a government regulator therefore that controls the number of wheelchair accessible taxis operating in a particular area and their relative proportion of the overall taxi fleet
.

45. It is for this reason that the TCQ and TCWA submit that there are no other ways of reasonably achieving a broader rendering of the response time target for wheelchair accessible taxis.
46. It is acknowledged that it is arguable that complete adherence to the DDA and the Standards could only be achieved by requiring every taxi to be a wheelchair accessible vehicle.  However, this is impractical because, among other things:

(a) the cost of converting non-wheelchair accessible taxis to wheelchair accessible taxis is prohibitive (i.e. in the order of $700million to $1billion); and

(b) an acceptable universal accessible taxi does not exist (i.e. the London taxi style is not compliant with the Standards and neither the single wheelchair nor dual wheelchair accessible taxis currently in service in Australia are suitable or acceptable for all taxi users)
.

The Exemption is Necessary

47. The exemption sought by the TCQ and TCWA is necessary to establish certainty about the obligations imposed on taxi booking companies by the Standards.

48. In the absence of such certainty, individual taxi booking companies may be in breach of the Standards and it would be left for Courts and Tribunals to determine if any breach of the Standards has occurred.  Such a situation is an inefficient and less than satisfactory process for establishing certainty.
49. An exemption of the type sought by the TCQ and TCWA would also create a basis for taxi booking companies and their customers to work cooperatively towards delivery of the best possible wheelchair accessible taxi services
.

There would be support for the exemption from other stakeholders

50. The TCQ and TCWA believe it likely that there would be some support for the exemption application
.  However, it is acknowledged that such belief would be tested only after the Commission calls for submissions relating to the exemption application.
There would be opposition for the exemption from other stakeholders

51. It is unknown whether an exemption of the type sought by the TCQ and TCWA would be opposed
.
52. However, it is submitted that any opposition to the granting of the exemption sought would be unreasonable when it is recalled that taxi response times are largely beyond the control of the taxi booking companies.
53. In any event, this is a matter to be addressed after the Commission received submissions relating to the exemption application.
ORDERS SOUGHT

54. The applicant submits there should be an order in the following terms:

“That members of the Taxi Council of Queensland Incorporated and Taxi Council of Western Australia Incorporated that provide booking services be granted an exemption for a period of five years from the operation of Part 1.2 of Schedule 1 of the Disability Standards for Accessible Transport 2002 regarding response times for accessible vehicles being required to be the same as for other taxis.”

CONCLUSION
55. As has been noted on many occasions, the temporary exemption process is an important and inherent part of the scheme of the DDA and it is a fundamental misconception to regard all exemption applications as inherently contrary to the objects of the DDA
.

56. It is acknowledged that the exemption sought is a substantial one with some implications for some people with physical disabilities who require the services of wheelchair accessible taxis.  However, it is submitted that the Commission has consistently concluded that there is no act of unlawful discrimination if a person has no discretion to act otherwise.  While this is arguably the case here, there remains some doubt and that doubt should be removed.

57. Hence, the TCQ and TCWA submit that the granting of an exemption in the terms sought would be appropriate, would be consistent with the objects of the DDA and would advance the objects of the DDA.

58. Such an exemption would still require taxi booking companies to use their best endeavours to despatch wheelchair accessible taxis as quickly as non-wheelchair accessible taxis.  However, the exemption would make it clear that the taxi booking companies are not responsible for any slower response times by a wheelchair accessible taxi compared with that of a non-wheelchair accessible taxi.  That is, taxi booking companies would not be held responsible for the later arrival of wheelchair accessible taxis compared with non-wheelchair accessible taxis.
THE TAXI COUNCIL OF QUEENSLAND INCORPORATED & 

THE TAXI COUNCIL OF WESTERN AUSTRALIA INCORPORATED
Date: 11 December 2007
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