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Introduction

The year under review in this, my fourth Native Title Report, is a year in which
the High Court has handed down its decision in several significant native title
cases thus elucidating the principles upon which the recognition and
extinguishment of native title are determined. 2002 marks the end of a ten year
period since the Mabo decision' first introduced the dual concepts of recognising
and extinguishing native title. For ten years the interpretation of their meaning
has proceeded in the courts, first through submissions to and decisions by
lower courts, then to the appeal process in which further arguments were tested
and judged, until their final crystallisation by the High Court. These principles
and their effect on the human rights of Indigenous peoples are the subject of
this report.

In order to understand the effect of these principles on the day to day lives of
Indigenous people it is important to relate them to the broader dialogue on
Indigenous issues. This is particularly important because of the failure in
Indigenous policy formulation to take native title into account when devising
strategies to meet those goals where traditional land, culture and governance
structures could play an integral role. Sidelining native title in this way is indicative
of a broader trend in Indigenous policy-making under the rubric of ‘practical
reconciliation’ and epitomises its failure to recognise rights as a vehicle for
transforming the social and economic conditions of Indigenous communities.

My introduction to last year’s Native Title Report discusses the debate, which
continues to dominate the ideological battlefield, around rights and the
assumptions on which that debate rests. As | indicated there, the debate fails
to distinguish between two types of rights relevant to Indigenous people:
citizenship rights and inherent rights. An analysis of the arguments reveal that
what are actually being attacked as ineffective in halting the spiral of poverty
and violence in Indigenous communities, are citizenship rights. While upholding
the right of Indigenous people, like all other people, to make choices, such

1 Mabo & o’rs v Queensland (No 2) (1992) 175 CLR 1.




rights have not produced an improvement in Aboriginal people’s lives. Yet no-
one is seriously suggesting that the solution to the poverty in Indigenous
communities lies in taking away citizenship rights.

As indicated in my previous Report? citizenship rights alone are not a tool of
social change and indeed, can entrench the inequality that already exists
between Indigenous and non-Indigenous people. We need to go further with
rights and adopt an approach that aims to achieve substantive equality, not
just formal equality, through special measures and the full recognition of
Indigenous people’s human rights, including their inherent right to their traditional
land.

While this debate continues at an ideological level, certain agreed principles
have emerged as fundamental to bringing about the changes necessary to
redress the poverty that distinguishes the conditions of Indigenous people’s
lives from non-Indigenous.

First, it is generally agreed that for policy or legislation to redress Indigenous
disadvantage, Indigenous people need to participate in its formulation and
implementation. Participation does not mean consultation. Participation occurs
at a fundamental level, in the final decision-making but also in the design,
implementation and monitoring of the policy or legislation concerned. As Paul
Briggs, a key Indigenous leader in the Shepparton area was reported as saying
to the House of Representatives Standing Committee on Aboriginal and Torres
Strait Islander Affairs in their Inquiry on Indigenous capacity building, ‘Everyone
involved in Indigenous affairs needed to acknowledge the vision that Aborigines
had for their own future’.® It is essential that the goals that non-Indigenous
governments and policy makers have for the future direction of Indigenous
people is filtered through the vision Indigenous people have for themselves.

Second, for Indigenous people to move out of the cycle of poverty, they need to
establish, in their communities or in the areas in which they live, a sustainable
economic base. This economic base must generate sufficient wealth to provide
meaningful employment and move the Indigenous people driving it out of poverty.
A concomitant of the development of an economic base is the development of
a social and technical infrastructure necessary to sustain it. This includes a
reduction in the consumption of drugs and alcohol to a level compatible with a
productive working day and adequate housing, health and educational facilities.

What then does native title have to do with these necessary conditions for social
and economic transformation in Indigenous communities? In order to answer
this question it is necessary to understand the significance of the relationship
on which native title is based, the relationship between Indigenous people and
their traditional land.

The depth of this relationship is conveyed in the account in chapter 4 of the

relationship between the peoples of the Western Desert and their homeland, a
place where their spirit and their ancestor’s spirit belong. While particular features

2 Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2001,
Human Rights and Equal Opportunity Commission, Sydney, 2002, p9.
3 The Age newspaper, 26 September 2002, p11.
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of their relationship to the land may be unique it shares some important common
features with the relationship that other Indigenous people around the world
have with land.

These common features have been summed up in a number of informative and
educative United Nations reports on the relationship of Indigenous people to
their land, submitted through the Sub-Commission on the Prevention of
Discrimination and Protection of Minorities.* The one point on which these reports
are all consistent is their recognition of the unique and fundamental relationship
that Indigenous people have with their land. Professor Erica-Irene Daes tabled
her final report of the study entitled Indigenous people and their relationship to
land in June 2001.5 Prof Daes has noted:

Since the establishment of the Working Group on Indigenous Populations,
indigenous peoples have emphasised in that forum the fundamental
nature of their relationship to their homelands. They have done so in the
context of the urgent need for understanding by non-indigenous societies
of the spiritual, social, cultural, economic and political significance to
indigenous societies of their lands, territories and resources for their
continued survival and vitality. In order to understand the profound
relationship that indigenous peoples have with their lands, territories and
resources, there is a need for recognition of the cultural differences that
exist between them and non-indigenous people, particularly in the
countries in which they live. Indigenous peoples have urged the world
community to attach positive value to this distinct relationship.®

On the basis that land continues to have a spiritual, social, cultural, economic
and political significance to Indigenous people, what role does this relationship
play in the key triggers identified for change in Indigenous communities:
participation and economic development?

Participation. The process by which Indigenous communities participate in the
development of policies and laws that seek a change in that community’s
direction requires an understanding of the way in which the political structures
and authority that emanate from the traditional relationship of Indigenous people
to land continues to shape that community. Thus, for instance, traditional owners
may continue to hold authority, especially in matters of traditional law and custom,
even though a range of non-traditional political structures may provide an
interface between the community and the non-Indigenous system. The
interaction of these levels of authority within the Indigenous community and the
obligations and responsibilities associated with Indigenous decision-making
at all levels need to be taken into account in order to ensure full and effective
participation has occurred.

4 E Daes, Indigenous peoples and their relationship to land, United Nations document number
('UN doc’) E/CN.4/Sub.2/2001/21, 11 June 2001; M Martinez, Study on treaties, agreements
and other constructive arrangements between States and indigenous populations, E/CN.4/
Sub.2/1999/20, 22 June 1999; M Cobo, Study of the Problem of Discrimination against
Indigenous Populations, UN doc E/CN.4/Sub.2/1986/7/Add.4.

5 E Daes, op.cit.

6 E Daes, Indigenous peoples and their relationship to land, UN doc E/CN.4/Sub.2/2000/25, 30
June 2000, para 11.
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Another important way in which the traditional relationship to land shapes the
participation process is in its contribution to the definition of the geopolitical
entity through which policies which seek to transform Indigenous social and
economic relationships are directed, i.e., the region. Regional plans, regional
agreements and regional progress must be developed with a thorough
understanding of the boundaries as they are influenced by traditional law and
custom. So too this understanding underlies the participation of Indigenous
people in the formulation and implementation of these plans and agreements
occurring on a regional basis.”

Economic development. The second necessary condition to transforming
Indigenous communities, economic development, while often posited as
unrelated, or indeed antithetical to the traditional relationship that Indigenous
people have to their land, in my view, requires a thorough understanding of this
relationship.

In the first place, ownership of land, including traditional ownership, can be
viewed as ownership of an asset from which development can take place. This
is illustrated by the recent agreements on the Burrup Peninsula which provide
monetary benefits, employment and training opportunities to the native title
groups in the area while at the same time protecting their heritage and culture.
These types of arrangements, found between many native title claimant groups
and industry, involving varying degrees of wealth and benefit, can be identified
as a result of the legal recognition given to the traditional relationship that
Indigenous people continue to have with their land.

However, the extent to which recognition of the traditional relationship of
Indigenous people to their land can provide direct economic benefits to the
vast majority of Indigenous people in Australia is limited. Not all traditional land
will have inherent economic value, and not all Indigenous people can qualify as
traditional owners of land entitled to the economic wealth that land may generate
through a native title agreement.

There is another benefit, an indirect one but nevertheless significant, that the
recognition of traditional relationships to land can contribute to the development
of an economic base for Indigenous people. This benefit comes from an
understanding of the relationship between economic development and the
social, cultural and environmental context in which development takes place.

Sustainable development has emerged as a new paradigm of development,
integrating economic growth, social development and environmental protection
as interdependent and mutually supportive elements of long-term development.
The concept of sustainable development recognises that economic development
is not just the exploitation of resources wherever they happen to exist, but also
must take account of the relationships in which development occurs, including
the cultural values of the community.

7 See Native Title Report 2001, op.cit., pp87-105; and C O’Faircheallaigh, ‘Process, Politics and
Regional Agreements’ in Land, Rights, Laws: Issues of Native Title, Australian Institute of
Aboriginal and Torres Strait Islander Studies, February 1998.
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The relationship of Indigenous people to their land is widely recognised as a
basis for their cultural values and identity and as such must be taken into account
in the policies aimed at achieving sustainable economic development. Obvious
examples of economic development founded on the traditional cultural values
of a community are the initiatives around tourism and Indigenous art. However
the notion of sustainable development does not require that industries be
restricted to particular types, but that all developments, from mining to tourism,
take account of the needs of the cultural values of a community and occurs
with their informed consent.

Native title provides an important frame of reference by which participation and
economic development can transform the conditions of Indigenous people’s
lives. Yet its capacity to contribute to this process has been hampered, first by
the legal system that operates to restrict rather than maximise these outcomes
and second by the failure of government to integrate native title into the range
of policy options available in achieving this goal.

This year’s Native Title Report analyses the restrictions placed on the capacity
of native title to achieve outcomes for Indigenous people through its construction
inthe legal system. The focus in chapter 1 of the Report is on the tests established
in the decisions of Yarmirr,® De Rose,® and Yorta Yorta,'® and the recognition of
native title. Emerging from these decisions is a concept of recognition as not
simply the law providing a vehicle for Indigenous people to enjoy their cultural
and property rights, but rather one where the law becomes a barrier to their
enjoyment and protection.

One tier of this barrier is constructed by a notion of sovereignty that denies the
law-making power of Indigenous people after its acquisition by the British Crown.
Thus the infrastructure that supports the rights and interests recognised in native
title law by s223(1) of the Native Tiile Act 1993 (Cwilth) (‘NTA’), the traditional
laws and customs, is not a functioning system but one which ceased to operate
from the time that British sovereignty was imposed. The rights and interests
recognised in NTA s223(1) as native title, must be created by traditional laws
and customs existing prior to British sovereignty.

The second tier of this barrier is constructed by limiting the recognition of native
title to only rights and interests separated from the traditional laws and customs
which created them. Without recognition of the traditional laws and customs
that create them, native title rights and interests are a bundle of rights, able to
be eroded one by one whenever their exercise is inconsistent with the rights
and interests created by the laws of the non-Indigenous legal system.

The third tier in the barrier to Indigenous people gaining recognition and

protection of their traditional rights and interests in land as they are observed
and acknowledged in contemporary society, is the difficulty of proving the

8 Commonwealth v Yarmirr; Yarmirr v Northern Territory [2001] HCA 56 (11 October 2001).
De Rose v State of South Australia [2002] FCA 1342 (1 November 2002).

10  Members of the Yorta Yorta Aboriginal Community v Victoria & o’rs [2002] HCA 58 (12 December
2002).
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elements that constitute the statutory definition of native title. While the
recognition of native title is restricted to rights and interests disconnected from
the traditional laws and customs, in order to obtain this limited recognition the
native title claimants must prove that those rights and interests are possessed
under traditional laws and customs acknowledged and observed by the claimant
group. In other words, traditional laws and customs are an element of the proof
of native title but they are not an element of its recognition. Moreover, the standard
and burden of proving this element is very high.

This standard of proof stems from a fundamental tenet of the High Court’s
interpretation of s223(1) that the laws and customs of Indigenous people are a
body of norms or a normative system under which rights and interests are
created.” A normative system of laws, it is said, gets its identity from being
observed and acknowledged by a society. Moreover it is the observation and
acknowledgement of laws and customs that define a particular society. The
two, laws and society, are thus inextricably linked. The establishment of the
existence of a body of traditional laws and customs prior to sovereignty requires
proof of continuous observance and acknowledgement of those laws and
customs since sovereignty. In order to prove this, native title claimants must
also prove that the transmission of these traditions and customs was from one
society to the next.

The NTA and the common law construct native title in a society that must exhibit
a vital and ongoing relationship with its laws even though the regenerative
capacity of these laws has been removed by the imposition of sovereignty.
Then, if such a society can be shown to exist, the recognition of native title is
limited to the rights and interests that emanate from such laws. This is the final
tier in the barrier preventing native title from giving real outcomes to Indigenous
people in contemporary society: this requirement to exhibit vitality while at the
same time denying its recognition.

Such a construction also denies the place that Indigenous culture has for
Indigenous people in contemporary Australian society. Society, Indigenous and
non-Indigenous, cannot be finally determined through the laws observed but
exist in a plurality of social, political and legal spaces, changing as the context
changes. In this dynamic relationship between law, society and identity,
Indigenous culture can still be a vital and transformative force, even though it
can interchange with non-Indigenous culture. It is this vitality that has been
removed in the construction of native title presented by the High Court.

While the Yorta Yorta decision has clarified the tests for recognition of native
title, the High Court decisions in Miriuwung Gajerrong'? and Wilson v Anderson™
have provided clear principles on how native title is extinguished at law.

Chapters 2 and 3 of the Report seek to delineate these principles in order to
participate in and progress a long-standing debate concerning the
extinguishment of native title. The central issue in this debate is whether the
extinguishment of native title, as it occurs under Australian law, is racially

11 See pages 31-33, below.
12 Western Australia v Ward and o’rs [2002] HCA 28 (8 August 2002).
13 Wilson v Anderson and o'rs, [2002] HCA 29 (8 August 2002).
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discriminatory. It is an important debate about the ethical underpinnings of a
legal regime which gives recognition to the inherent rights of Indigenous people.

The test which the High Court adopted in Miriuwung Gajerrong to determine
whether laws or acts which create rights in third parties extinguish native title,
either completely or partially, requires a comparison to be made between the
legal nature and incidents of the rights created by statutory or executive acts
and the native title rights arising out of traditional law and custom. Where there
is an inconsistency between these two sets of rights then native title is either
completely extinguished or extinguished to the extent of the inconsistency.

The result of applying this inconsistency test is that the native title rights most
susceptible to extinguishment by the creation of non-Indigenous interests are
exclusive rights, such as the right to control access to country. On the other
hand the native title rights that best survive this test are ones expressed at a
high level of specificity, limited to the conduct of activities on the land rather
than the control of activities on the land, and confined to traditional activities
rather than contemporary activities.

Underlying the inconsistency test is a hard and driving logic: either the rights
compared are consistent or they are inconsistent. If consistent, native title
continues. If inconsistent, native title is extinguished. Glaringly absent from this
logic is the possibility of co-existence, where rights are negotiated and mediated
to enable a diversity of interests to be pursued over the same land. The idea
that the law could assist to build relationships rather than separate interests
was not explored. Yet, before the High Court for their consideration was a range
of legal options which could underpin a co-existence approach.

These alternatives were not taken up by the High Court primarily because of
the pre-eminence given to the way in which native title was extinguished through
the statutory framework of the NTA. The prescription of extinguishment in the
confirmation and validation provisions of the NTA mandated an approach in
which native title could be extinguished partially or completely. In addition, the
Court found that the non-extinguishment principle had no operation in the
common law principles of extinguishment and were limited in application to the
provisions of the NTA.™ The principles of extinguishment outlined in the Court’s
decision in Miriuwung Gajerrong are a result of the Court’s interpretation of both
the statute and the common law working together to determine the full extent of
extinguishment under Australian law.

Chapter 3 subjects these principles of extinguishment to the tests of
discrimination that were reiterated and affirmed in the Miriuwung Gajerrong
decision. An analysis of the domestic law of discrimination under the Racial
Discrimination Act 1975 (Cwlth) within the decision that establishes the principles
of extinguishment of native title, provides a sharp contrast between the non-
discriminatory approach to the protection of native title and that being affirmed.

The principles underlying a non-discriminatory approach to the protection of
native title are set out at Annexure 1. In summary, a non-discriminatory approach
measures the extent to which the law permits Indigenous property rights to be
enjoyed against the extent to which the law permits the enjoyment of other

14 See pages 47-48, below.
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property rights. Thus the law must provide native title with the protection
necessary to ensure it can be enjoyed, according to its tenor, and to the same
extent as non-Indigenous interests in land. Even where property rights like native
title are unique in their origin and characteristics, discrimination is found not by
comparing these characteristics with the characteristics of non-Indigenous
property rights but by comparing the extent to which the property rights are
able to be enjoyed, regardless of the characteristics of each. The content of
traditional law and custom does not have to be unpacked and compared with
non-Indigenous interests, as itis in the inconsistency test. It is only the protection
provided by the law as it applies to Indigenous property rights and non-
Indigenous property rights that requires comparison.

Constructed in a non-discriminatory way, native title law should be a vehicle for
the continued enjoyment and protection of Indigenous property and culture
and can contribute to the transformation that has been identified as necessary
in redressing the spiral of poverty that besets Indigenous communities.

Chapter 4 of the Report discusses the impact of the law of native title, particularly
in relation to extinguishment in the Miriuwung Gajerrong and Wilson v Anderson
decisions. The extinguishment of native title by the creation of perpetual grazing
leases in the Western Division of New South Wales and the creation of nature
reserves in Western Australia, highlight the implications of these decisions on
the human rights of Indigenous Australians. This chapter also discusses
measures to ameliorate the effects of findings of extinguishment.

Now that the principles of recognition and extinguishment have been crystallised
by the High Court and the effect of these principles on the day to day lives of
Indigenous people is known, it is urgent that the law be evaluated against the
human rights standards that Australia is committed to maintaining. Chapter 5
outlines the way in which human rights principles can direct the changes that
are required to make our domestic law consistent with international law.

There are various levels at which reform of the native title system can take
place. The most obvious level is the legislative one, given that the NTA controls
the level of protection afforded native title. Clearly changes would have to occur
at this level although the recognition and protection of native title may not
ultimately depend on legislation. For instance, the recognition and protection
of Indigenous rights to land may be enshrined in a treaty or agreement which
supersedes statutory rights. Alternatively rights might be protected on a number
of levels with ultimate protection residing in the Constitution.

In considering reform at this level | do not seek to map out every possible or
preferred legislative amendment to the NTA. Rather | seek to identify broad
areas in which reform is required and underlying mechanisms by which injustices
can be redressed. Against this approach of reforming the present system must
be weighed the benefits of enshrining Indigenous rights to land in a completely
different protective system to that which presently exists, such as an arbitral
system suggested by Justice McHugh in Miriuwung Gajerrong.' While
consideration of such alternative systems is beyond the scope of this report,

15  See page 127, below.
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they must be seriously considered in view of the legal tests established to gain
recognition of native title and the difficulty of changing the fundamental
assumptions of these tests within the current system as it is governed by the
NTA.

A similar process of evaluation is required at the political level. This is particularly
pressing in view of the Court finding in Miriuwung Gajerrong that the NTA rather
than the common law directs the native title processes of extinguishment and
recognition, confirming the primary role of the Commonwealth in the protection
of native title. The Commonwealth must now accept responsibility for the law
as it stands and, equally importantly, re-evaluate the means by which the law
can be changed to make it consistent with Australia’s international law
obligations.

However, even if human rights standards are not accepted as the benchmark
for evaluating and changing the native title system, the agreed goals of increasing
participation of Indigenous people in determining their own future and
establishing an economic base in Indigenous communities, would require that
every option that meets these goals, including the inherent rights of Indigenous
people to the recognition of their traditional relationship to land, be utilised to
their greatest potential.

Introduction







Chapter 1

Recognition of native title

Introduction

Native title is an intersection of two different legal systems and cultures. The
way in which Australia chooses to give recognition to the relationship that
Indigenous people have with their land, and the range of options it considers to
express that relationship, are matters that affect the human rights of Indigenous
people.

Over fourteen months, from October 2001 to December 2002, the High Court
delivered three judgments clarifying the legal criteria for the recognition and
extinguishment of Indigenous relationships to land. The Yarmirr,
Miriuwung Gajerrong,? and Yorta Yorta® decisions bring to a close the
developmental phase of the law of native title in which alternative positions and
interpretations of crucial principles were canvassed and decided upon by lower
courts. Emerging from the High Court is a concept of recognition as not simply
the law providing a vehicle for Indigenous people to enjoy their cultural and
property rights, but rather one where the law becomes a barrier to their enjoyment
and protection. It is appropriate, now that the law has been crystallised by the
High Court, to consider whether the way in which Australia has chosen to give
recognition to Indigenous relationships to land is consistent with the human
rights standards Australia has undertaken to uphold.

Human Rights Standards relevant to the Recognition of Native Title

Native title reflects a relationship to land which is the very foundation of
Indigenous culture, religion, and economic and governance structures.
International human rights standards provide considerable direction on a State’s
obligations with respect to the protection of the cultural, religious, property and

1 Commonwealth v Yarmirr; Yarmirr v Northern Territory [2001] HCA 56 (11 October 2001) (‘*Yarmirr').

Western Australia & o'rs v Ward & o’rs [2002] HCA 28 (8 August 2002) (‘Miriuwung Gajerrong’).

3 Members of the Yorta Yorta Aboriginal Community v Victoria & o’rs [2002] HCA 58 (12 December
2002) (‘'Yorta Yorta’)
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governance rights of Indigenous people. These standards derive from a wide
range of sources including the main human rights treaties, statements from
treaty bodies monitoring the implementation of these treaties, United Nations
General Assembly resolutions, and the principles emerging from world
conferences.

Cultural Rights

The preservation and protection of Indigenous culture is addressed in the
International Covenant on Civil and Political Rights* (‘ICCPR’) and the Convention
on the Rights of the Child.5 Both treaties have similar wording, providing that
persons belonging to ethnic, religious or linguistic minorities have the right, in
community with their group, to enjoy their own culture and to use their own
language.® The Human Rights Committee, the international body that monitors
the ICCPR’s implementation, has explained the importance of these rights,
noting:

[ICCPR] article 27 [protecting minority culture] relates to rights whose
protection imposes specific obligations on States parties. The protection
of these rights is directed towards ensuring the survival and continued
development of the cultural, religious and social identity of the minorities
concerned, thus enriching the fabric of society as a whole.”

ICCPR article 27 is the basis of a number of general principles in relation to the
protection of culture of Indigenous communities. Many of these can be
understood from the following comment of the Human Rights Committee:

[Alrticle 27...recognisel[s] the existence of a “right” and requires that it
shall not be denied. Consequently, a State party is under an obligation to
ensure that the existence and the exercise of this right are protected
against their denial or violation. Positive measures of protection are,
therefore, required not only against the acts of the State party itself, whether
through its legislative, judicial or administrative authorities, but also against
the acts of other persons within the State party. ...

[T]he rights protected under article 27...depend in turn on the ability of
the minority group to maintain its culture, language or religion. Accordingly,
positive measures by States may also be necessary to protect the identity
of a minority and the rights of its members to enjoy and develop their
culture and language and to practise their religion, in community with the
other members of the group.®

999 United Nations Treaty Series (‘(UNTS’) 171 (Australia joined 1980) (‘ICCPR’).

1577 UNTS 3 (Australia joined 1990).

ICCPR, op.cit., art 27, see also Convention on the Rights of the Child, op.cit., art 30.

Human Rights Committee, General Comment 23 — The rights of minorities, (1994) para 9; in
Compilation Of General Comments And General Recommendations Adopted By Human Rights
Treaty Bodiies, United Nations document number ('UN doc’) HRI/GEN/1/Rev.5, 26 April 2001,
p147.

8  Human Rights Committee, General Comment 23 — The rights of minorities, op.cit., para’s 6.1
&6.2.
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These principles have been referred to in various decisions of the Human Rights
Committee clarifying the operation of article 27. The Human Rights Committee
explained that Indigenous people have the right to engage in economic and
social activities which are part of the culture of the community to which they
belong;® that development that threatens the way of life and culture of an
Indigenous group breaches article 27;° and that protecting the traditional rights
of an Indigenous group may weigh against a State enacting general laws
permitting public rights (e.g. general rights to hunt or fish)." Importantly, the
Human Rights Committee emphasised that the right to enjoy culture not only
protects traditional means of livelihood, but can also be applied in the use of
modern technology. '

Guidance on how Australia should be protecting native title interests can be
gleaned from the Concluding Observation of the Human Rights Committee in
which they express their concerns about the inconsistency between the 1998
amendments to the Native Title Act 1993 (Cwilth) (‘NTA’) and Australia’s
obligations under ICCPR article 27:

The Committee is concerned...that the Native Title Amendments of 1998
in some respects limit the rights of indigenous persons and communities,
in particular in the field of effective participation in all matters affecting
land ownership and use, and affects their interests in native title lands,
particularly pastoral lands. The Committee recommends that the State
party take further steps in order to secure the rights of its indigenous
population under article 27 of the Covenant. The high level of exclusion
and poverty facing indigenous persons is indicative of the urgent nature
of these concerns. In particular, the Committee recommends that the
necessary steps be taken to restore and protect the titles and interests of
indigenous persons in their native lands, including by considering
amending anew the Native Title Act, taking into account these concerns.

The Committee expresses its concern that securing continuation and
sustainability of traditional forms of economy of indigenous minorities
(hunting, fishing and gathering), and protection of sites of religious or
cultural significance for such minorities, which must be protected under
article 27, are not always a major factor in determining land use.'®

9 Human Rights Committee, Ldnsman -v- Finland, UN document CCPR/C/52/D/511/1992, 8
November 1994, para 32.2; and Human Rights Committee, Ominayak -v- Canada, UN
document CCPR/C/38/D/167/1984, 10 May 1990, para 32.2

10 Human Rights Committee, Ominayak -v- Canada, op.cit., para 33.

11 Concluding observations of Human Rights Committee: Sweden, UN doc CCPR/C/79/Add.58,
9 November 1995, para 18.

12 Human Rights Committee, Ldnsman -v- Finland, op.cit., para 9.3.

13 Human Rights Committee, Concluding observation of the Human Rights Committee: Australia,
UN doc A/55/40 para’s 498-528, 24 July 2000.

Chapter 1




Equality and Non-Discrimination™

The guarantees of equality before the law and racial non-discrimination™ are
contained in article 26 of the ICCPR and articles 2 and 5 of the International
Convention on the Elimination of All Forms of Racial Discrimination' (‘ICERD).
In particular, States have an obligation in article 5 of ICERD to prohibit and to
eliminate racial discrimination and to guarantee the right of everyone to equality
before the law, including in the enjoyment of the right to equal treatment before
the tribunals and all other organs administering justice," the right to freedom
of religion'®, and the right to own property alone as well as in association with
others."®

Inits recent decision in Awas Tingni,® the Inter-American Court of Human Rights
held that the right of everyone to the use and enjoyment of their property in
article 21 of the American Convention on Human Rights: ‘[t]hrough an
evolutionary interpretation of international instruments for the protection of human
rights ... protects property in a sense which includes, amongst other, the rights
of the members of the indigenous communities within the framework of
communal property’.? The Court continued: ‘[T]he close ties of indigenous
people with the land must be recognised and understood as the fundamental
basis of their cultures, their spiritual life, their integrity and their economic survival.
For indigenous communities, relations to the land are not merely a matter of
possession and production but a material and spiritual element which they
must fully enjoy, even to preserve their cultural legacy and transmit it to future
generations’.?2 The Court ordered Nicaragua to carry out the delimitation,
demarcation and corresponding titling of the lands of the Awas Tigni community,
within 15 months, with full participation by the community, and taking into account
its customary law, values customs and mores.?

14 See also discussion on discrimination in chapter 3 of this Report.

15 The international legal approach to equality is one of substantive rather than formal equality:
G Triggs, ‘Australia’s Indigenous Peoples and International Law’ (1999) 23 Melbourne University
Law Review 372 at 379-381; also Australian Law Reform Commission, Recognition of Aboriginal
Customary Laws, Report No 31(1986) paras 150, 158. The Committee on the Elimination of
Racial Discrimination (‘CERD’) has recognised as aspects of the principle of equality the
obligations of States parties to ICERD (inf.) to ensure that no decisions directly relating to the
rights and interests of indigenous peoples are taken without their informed consent, as well
as to recognise and protect the rights of indigenous peoples to own, develop, control and use
their communal lands and territories and resources: General Recommendation XXl —
Indigenous Peoples, (1997) para’s 4-5, in Compilation Of General Comments And General
Recommendations Adopted By Human Rights Treaty Bodies, op.cit., p192.

16 660 UNTS 195 (Australia joined 1975) ('ICERD’).

17 ibid., art5(a).

18  ibid., art5(d)(vii).

19 ibid., arts(d)(v).

20  The Case of the Mayagna (Sumo) Awas Tingni Community v Nicaragua, Inter-American Court
of Human Rights, 31 August 2001, available at <www.corteidh.or.cr/seriecing/
serie_c 79 ing.doc> (accessed 15 January 2003).

21 ibid., at [148].

22 ibid., at [149]

23 ibid., at [164].
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Under the principles of equality, Australia is required to ensure that people
have the ability to enjoy the right to equal participation in cultural activities without
discrimination.?* Often, to ensure equal enjoyment of culture as specified in
human rights standards, additional measures are necessary for the members
of minority and Indigenous groups. That is, society needs to ensure ‘substantive
equality’ (where all groups have equal opportunity to enjoy human rights) rather
than just ‘formal equality’ (where equal treatment of all can result in some groups
having less opportunity because of relevant differences). Substantive equality
is required by international human rights standards? and agreed as an
appropriate measure by the Commonwealth Parliament?® and current Australian
Government.?” Previous High Court decisions also support a non-formalistic,
substantive understanding of equality.?®

An important aspect of Indigenous communities being able to exercise the
rights in ICCPR and ICERD is for the communities to have effective participation
in, or give prior consent to, decisions that affect them. The United Nations
General Assembly emphasises that persons belonging to minorities have the
right to participate effectively in cultural, religious, social, economic and public
life;?® as does the Vienna Declaration and Plan of Action calling on states to
‘ensure the full and free participation of indigenous people in all aspects of
society, in particular in matters of concern to them’.*® Critically, however, the
concepts of effective participation and prior informed consent apply not only at
a broad level but to individual events affecting individual communities:

States should ensure that no decisions directly relating to the rights and
interests of Indigenous people are taken without their informed consent;*!
and

Indigenous communities must have effective participation in decisions
that affect the community, especially where culture manifests in a particular
way of life assoc with use of land resources (e.g. fishing or hunting and
the right to live in reserves protected by law).*

24 ICERD, op.cit., art 5(e)(v).

25 W McKean, ‘The Meaning of Discrimination in International and Municipal Law’ (1970) 44
British Yearbook of International Law 178 at 185-186; G Triggs, op.cit., at 379-381; Australian
Law Reform Commission, op.cit.,; see also Aboriginal and Torres Strait Islander Social Justice
Commissioner, Native Title Report 2000, Human Rights and Equal Opportunity Commission,
Sydney, 2001, pp50-52.

26 Commonwealth Parliament, Sixteenth Report of the Parliamentary Joint Committee on Native
Title and the Aboriginal and Torres Strait Islander Land Fund: CERD and the Native Title
Amendment Act 1998, Canberra, June 2000, para 3.7.

27  Native Title Report 2000, op.cit., pp52-53.

28  Street v Queensland Bar Association (1989) 168 CLR 461 per Brennan J at 513-514, and per
Gaudron J at570-71, 573; and Castlemaine Tooheys Ltd v South Australia (1990) 169 CLR 436
per Gaudron & McHugh JJ at 478.

29  Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities, United Nations General Assembly ((UNGA') resolution 47/135, UN doc A/47/49, 18
December 1992, art 2(2).

30 Vienna Declaration and Programme of Action (UN doc A/CONF.157/23, 25 June 1993, endorsed
by UNGA on 20 December 1993, UN doc A/RES/48/121, para 2), part | para 20 (also part I
para 31).

31  CERD, General Recommendation XXIIl - Indigenous Peoples, op.cit., para 4(d).

32 Human Rights Committee, General Comment 23 — The rights of minorities, op.cit., para 7.
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The principle of effective participation is one that can apply to decisions made
by governments on the policy and legislative regimes they propose for
Indigenous people. The formulation of native title policy and legislation was
directly referred to in the 1999 decision, of the Committee on the Elimination of
Racial Discrimination ('CERD’), on the amendments to the NTA:

[T]he amended Act appears to wind back the protections of indigenous
title offered in the Mabo decision of the High Court of Australia and the
1993 Native Title Act. ... The lack of effective participation by indigenous
communities in the formulation of the amendments also raises concerns
with respect to the State party’s compliance with its obligations under
article 5(c) of the Convention [ICERD]. Calling upon States parties to
“recognise and protect the rights of indigenous peoples to own, develop,
control and use their common lands, territories and resources,” the
Committee[CERD], in its general recommendation XXIII, stressed the
importance of ensuring “that members of indigenous peoples have equal
rights in respect of effective participation in public life, and that no
decisions directly relating to their rights and interests are taken without
their informed consent”.%

Relationship between equality and rights of minorities to protection of their culture

In international jurisprudence, particular regimes for the preservation of the
characteristics and traditions of minorities are accepted as consistent with,
and sometimes required to achieve factual or substantive equality. According
to the Permanent Court of International Justice, ‘there would be no true equality
between a majority and a minority if the latter were deprived of its institutions,
and were consequently compelled to renounce that which constitutes the very
essence of its being as a minority’.** The purpose of particular measures for
the protection of minorities is to maintain basic characteristics which distinguish
minorities from the majority of the population, and hence institute factual equality
between members of the minority group and other individuals.

The recognition and protection of the distinct rights of Indigenous peoples is
also implicit in the concept of equality. CERD has recognised as aspects of the
principle of equality the obligations of States to protect Indigenous culture.
CERD explained that States must ensure that Indigenous communities can
exercise their rights to practise and revitalize their cultural traditions and customs
and to preserve and to practise their languages.®

33 CERD, Decision 2(54) on Australia, (UN document A/54/18, para 21(2)) 18 March 1999, para’s
8&9.

34 Minority Schools in Albania (1935) PCIJ Ser A/B No 64, p 17; also South West Africa Second
Phase, Judgment [1966] ICJ Rep 6 at 303-4, 305 per Tanaka J; UN Sub-Commission on
Prevention of Discrimination and Protection of Minorities, The Main Types and Causes of
Discrimination, UN Sales No 49.XIV.3 (1949), paras 6-7; F Capotorti, Study on the Rights of
Persons Belonging to Ethnic, Religious and Linguistic Minorities UN Sales No E.91.XIV.2 (1977),
reprinted United Nations Human Rights Study Series No 5 (1991), para 239; also UN doc E/
CN.4/52 (1947), Section V; A Bayefsky, ‘The Principle of Equality or Non-Discrimination in
International Law’ (1990) 11 Human Rights Law Journal 1 at 27; Triggs, op.cit., at 379-381.

35 CERD, General Recommendation XXIIl — Indigenous Peoples, op.cit., para 4(e).
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[Tlhe provisions of ... [ICERD] apply to indigenous peoples. The 17
Committee [CERD] is conscious of the fact that in many regions of the
world indigenous peoples have been, and are still being, discriminated
against and deprived of their human rights and fundamental freedoms
and in particular that they have lost their land and resources to colonists,
commercial companies and State enterprises. Consequently, the
preservation of their culture and their historical identity has been and still
is jeopardized. The Committee calls in particular upon States parties to...
ensure that indigenous communities can exercise their rights to practise
and revitalize their cultural traditions and customs and to preserve and to
practise their languages.®

Freedom of Religion and Belief

The High Court, in the Miriuwung Gajerrong decision, recognised the relationship
between Indigenous people and their land as a spiritual one. Native title, as a
recognition of Indigenous relationships to land encompass this spiritual
dimension.

[T]he connection which Aboriginal peoples have with “country” is
essentially spiritual. ... The difficulty of expressing a relationship between
a community or group of Aboriginal people and the land in terms of rights
and interests is evident. Yet that is required by the NTA [Native Title Act].
The spiritual or religious is translated into the legal. This requires the
fragmentation of an integrated view of the ordering of affairs into rights
and interests which are considered apart from the duties and obligations
which go with them.*”

The right to freely practice one’s religion and belief is protected at international
law. Article 18 ICCPR states:

Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to... manifest [t]his religion or
belief in worship, observance, practice and teaching.*®
The Human Rights Committee has clarified the requirements of this article,
emphasising:
* ‘belief’ and ‘religion’ are to be broadly construed® — the protection of
article 18 is not confined only to institutionalised religions;* and

* ‘worship’ includes ritual and ceremonial acts giving direct expression
to beliefs, as well as the various practices integral to such acts.*

36 ibid., para ‘s 2-4(e).

37  Miriuwung Gajerrong, op.cit., per Gleeson CJ, Gaudron, Gummow & Hayne JJ at [14].

38 ICCPR, op.cit., art 18.

39 On the characterisation of Aboriginal belief-systems as religions, see M Charlesworth,
‘Introduction’ in M Charlesworth (Ed) Religious Business: Essays on Australian Aboriginal
Spirituality, Cambridge University Press 1998 xiii at xv; W Stanner, ‘Some Aspects of Aboriginal
Religion’ written 1976, reproduced in Charlesworth, ibid, at 1.

40  Human Rights Committee, General Comment 22: Right to freedom of thought, conscience
and religion, (1993) para 2; in Compilation Of General Comments And General
Recommendations Adopted By Human Rights Treaty Bodies, op.cit., p144.

41 ibid., para 4.
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Article 18(2) of the ICCPR provides an important protection to the freedom of
belief, in prohibiting coercion from impairing the freedoms to have the religion
or belief of one’s choice. There is commentary suggesting that the human right
to freedom of religion and belief provides support for protection of sites that are
sacred or significant to Indigenous people.*

Justice Kirby, in the Miriuwung Gajerrong decision, emphasised the lack of
attention, in native title cases, that has thus far been given to the freedom of
religion,* which is protected not only in international human rights standards,
but under the Australian Constitution.** His Honour indicated that freedom of
religion could provide greater protection of Indigenous interests than has, to
date, been accorded:

There is one further possibility that | should mention. It concerns the
possible availability of a constitutional argument for the protection of the
right to cultural knowledge, so far as it is based upon the spirituality of
Australia’s indigenous people. That involves the application of s 116 of
the Constitution, which provides a prohibition on laws affecting the free
exercise of religion. The operation of that section has not been argued in
these appeals. ... The full significance of s 116 of the Constitution regarding
freedom of religion has not yet been explored in relation to Aboriginal
spirituality and its significance for Aboriginal civil rights. ... One thing is
certain — the section speaks to all Australians and of all religions. It is not
restricted to settlers, their descendants and successors, nor to the
Christian or other organised institutional religions. It may be necessary in
the future to consider s 116 of the Constitution in this context.*®

Self Determination®

Native title has its origins in a system of law and custom in which the land plays
afundamental role. A recognition of the relationship between Indigenous people
and their land must also include a recognition of the law-making and governance
structures in which land plays a fundamental role. These structures form the
basis to a right of self determination.

42 ‘Article 18 [freedom of religion]...might well assist in securing access to and control of sacred

sites, skeletal remains, burial artefacts and other items of religious or cultural significance to
Indigenous Australians’, S Pritchard (ed), Indigenous Peoples, the United Nations and Human
Rights, The Federation Press, Sydney, 1998, p192.
Another commentary indicates that proposing article 18 as supporting the right to exclude
people from a place would be ‘new ground’ for this article: ‘It is unfortunate that the HRC
[Human Rights Committee] has issued so few consensus comments on the limits to the
freedom to manifest religion or belief. It would be instructive, for example, for the HRC to
issues opinions on the permissibility of restrictions of such religious activities as polygamy,
animal sacrifice, or the exclusion of women from the church hierarchy’: S Joseph, J Schultz &
M Castan, The International Covenant on Civil and Political Rights, Oxford University Press,
Oxford, 2000, at [17.13].

43  Miriuwung Gajerrong, op.cit., at [586].

44 Section 116.

45  Miriuwung Gajerrong, op.cit., per Kirby J at [586].

46  See also Aboriginal and Torres Strait Islander Social Justice Commissioner, Social Justice
Report 2002, chapter 2.
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The right of self-determination is enshrined in Article 1 of the ICCPR and the
International Covenant on Economic, Social and Cultural Rights* (‘ICESCR’).
Australiais a party to both of these covenants and is bound to act in compliance
with their terms. Common Article 1 reads as follows:*®

N
Article 1 @L
1. All peoples have the right of self-determination. By virtue of that right

they freely determine their political status and freely pursue their economic,
social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth
and resources without prejudice to any obligations arising out of
international economic co-operation, based upon the principle of mutual
benefit, and international law. In no case may a people be deprived of its
own means of subsistence.

3. The States Parties to the present Covenant, including those having
responsibility for the administration of Non-Self-Governing and Trust
Territories, shall promote the realisation of the right of self-determination,
and shall respect that right, in conformity with the provisions of the Charter
of the United Nations.

Recent practice by the Human Rights Committee and the Committee on
Economic, Social and Cultural Rights (i.e., the two committees that operate
under and interpret the standards in the two international covenants) clearly
identifies self-determination as a right held by Indigenous peoples, including in
Australia. This can be seen from the following concluding observations and
jurisprudence of the committees.

Human Rights Committee

* Concluding observations on Australia,® which states that ‘The State
party should take the necessary steps in order to secure for the
Indigenous inhabitants a stronger role in decision making over their
traditional lands and natural resources (article 1, para 2)’.%° The List
of Issues of the Committee had asked included ‘What is the policy of
Australia in relation to the applicability to the Indigenous peoples in
Australia of the right of self-determination of all peoples?’®'

* Concluding observations on Canada.® In this observation, the Human
Rights Committee emphasised the link between the control of land
and resources and self-determination. The committee called for
Canada’s decisive and urgent action toward land and resource
allocation, and also recommended the country cease extinguishing
inherent aboriginal rights as such a practise is incompatible with article
1 of ICCPR.

47 993 UNTS 3 (Australia joined 1975) ('ICESCR’).

48  Foracommentary on these provisions see Aboriginal and Torres Strait Islander Social Justice
Commissioner, Social Justice Report 1999, Human Rights and Equal Opportunity Commission,
Sydney, 2000, pp89- 97.

49  UN doc A55/44, para’s 498-528, 24 July 2000.

50 ibid., tenth para.

51 UN doc CCPR/C/69/L/AUS, 25 April 2000, issue 4.

52 UN doc CCPR/C/79/Add.105, 7 April 1999, paras 7 & 8.
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20 e Concluding Observations on Norway, which provides that ‘the
Committee expects Norway to report on the Sami people’s right to
self-determination under Article 1 of the Covenant, including paragraph
2 of that article’.%®

* Concluding observations on Sweden.>* The Human Rights Committee
indicated its concern at the limited extent to which the Sami Parliament
can have a significant role in the decision-making process on issues
affecting the traditional lands and economic activities of the indigenous
Sami people, such as projects in the fields of hydroelectricity, mining
and forestry, as well as the privatization of land. The Committee
recommended the State party take steps to involve the Sami by giving
them greater influence in decision-making affecting their natural
environment and their means of subsistence.%

*  Ominayak (Lubicon Lake Band) v Canada;* and
*  Marshall & or’s on behalf of Mikmagq tribal society v Canada.®”

Committee on Economic, Social and Cultural Rights

e List of Issues: Australia: ‘What are the issues relating to the rights of
indigenous Australians to self-determination, and how have these
issues impeded the full realisation of their economic, social and cultural
rights?’%8

* Concluding observations on Canada (see also the List of issues:
Canada®). The comments of the Human Rights Committee, in its
observations on Canada, are equally relevant to Australia: ‘The
Committee views with concern the direct connection between
Aboriginal economic marginalization and the ongoing dispossession
of Aboriginal people from their lands... [P]olicies which violate
Aboriginal treaty obligations and the extinguishment, conversion or
giving up of Aboriginal rights and title should on no account be
pursued by the State Party.®°

* Concluding observations on Columbia. The Committee on Economic,
Social and Cultural Rights, in its comments on Colombia, emphasised
how the principle of informed consent operates to protect indigenous
culture. The committee’s directions to Colombia are equally important
for Australia, in urging the country *...to ensure that indigenous peoples
participate in decisions affecting their lives. The Committee particularly
urges the State party to consult and seek the consent of the indigenous
peoples concerned prior to the implementation of timber, soil or subsoil
mining projects and on any public policy affecting them’ .’

53  UN doc CCPR/C/79/Add.112, 5 November 1999, para 17; see also para 10.
54 UN doc CCPR/CO/74/SWE, 24 April 2002.
55  op.cit., para 15.

56 op.cit.,
57  Decision of the Human Rights Committee, UN doc CCPR/C/43/D/205/1986, 3 December
1991.

58 UNdoc E/C.12/Q/AUSTRAL/1, 23 May 2000, Issue 3.

59  UNdoc E/C.12/Q/CAN/1, 10 June 1998, issue 23.

60 Committee on Economic, Social and Cultural Rights, Concluding observations: Canada, UN
doc E/C.12/1/Add.31, 10 December 1998, para 18.

61  Committee on Economic, Social and Cultural Rights, Concluding observations: Colombia,
UN doc E/C.12/1/Add.74, 30 November 2001, para 33.
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The Legal Recognition of Native Title

The way in which Indigenous people obtain recognition of their traditional rights
to land is through the legal system. Under the NTA, Indigenous people must
apply to the Federal Court to obtain a determination that native title exists, that
particular persons or a group of persons hold the title and that the title gives
rise to particular rights and interests in relation to a particular area of land.?
Where the claim coincides with other non-Indigenous interests, the relationships
between the two sets of rights must be set out in the determination. A
determination may take place by consent, or it may be the conclusion to a
lengthy hearing.

For instance, the Yorta Yorta case commenced in February 1994, with the first
directions hearings being held in October 1995. The trial began in October
1996 with opening submissions and concluded one and a half years later in
May 1998. Altogether the trial Judge sat on 114 days and heard 201 witnesses
—the transcript exceeded 11,500 pages. The decision was delivered in December
1998. The Miriuwung Gajerrong case commenced in April 1994, with the first
directions hearings commencing in March 1995. The trial began in February
1997, occupied 83 days, and the Judge’s decision was delivered in November
1998.

In order to get a determination that native title exists, Indigenous people must
prove all the elements of the title contained in section 223(1) of the NTA. The
elements of the statutory definition of native title are as follows:%®

* Native title is comprised of the rights and interests of Indigenous
people.

* The rights and interests comprising native tittle may be communal,
group or individual rights and interests.

* The rights and interests must be in relation to land or waters.

* Therights and interests must be possessed under the traditional laws
acknowledged and the traditional customs observed by the peoples
concerned: NTA s223(1)(a).

* The rights and interests must have the characteristic that, by the
traditional laws acknowledged and the traditional customs observed
by the relevant peoples, those peoples have a connection with the
land or waters claimed: NTA s223(1)(b).

* The rights and interests in relation to the land or waters must be
recognised by the common law of Australia: NTA s223(1)(c).

These elements and their application to a particular claim are the subject of
High Court decisions in Yarmirr and, more recently, Miriuwung Gajerrong and
Yorta Yorta. The recent Federal Court decision in De Rose® also provides
direction on these issues. It is now clear that the standard and burden of proof
required to establish the elements of the statutory definition of native title are so
high that many Indigenous groups are unable to obtain recognition of the

62  Sections 61 and 225.
63  From Yorta Yorta, op.cit., per Gleeson CJ, Gummow & Hayne JJ at [33]-[35].
64 De Rose v State of South Australia [2002] FCA 1342 (1 November 2002) (‘De Rose’).
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traditional relationship they continue to have with their land. In turn, their cultural,
religious, property and governance rights, recognised at international law and
embodied in this relationship, fail to be recognised and protected under
Australian law. The elements of the definition, and the court’s interpretation of
these elements, that cause me concern are as follows:

* First, the process of recognising rights and interests arising from
Indigenous laws and customs into native title rights and interests
recognised under the NTA is not a neutral process but is based on a
number of assumptions which transform and diminish the rights arising
from Indigenous law and custom rather than providing a vehicle for
their enjoyment.

* Second, the requirement under s223(1)(a) of the NTA that rights and
interests must be possessed under the traditional laws acknowledged
and the traditional customs observed by the peoples concerned, has
been interpreted by the courts to require proof of continuous
observance and acknowledgement of those laws and customs since
sovereignty. The standard and burden of proof in relation to s223(1)(a)
is a significant barrier to Indigenous people gaining recognition and
protection of their traditional rights and interests in land as they are
observed and acknowledged in contemporary society.

* Third, the requirement in NTA s223(1)(b), that by the traditional laws
acknowledged and the traditional customs observed by the relevant
peoples, those peoples have a connection with the land or waters
claimed requires has been interpreted by the courts to require not
only maintenance of cultural knowledge but a high level of connection
to a specific area of land.

* Fourth, the requirement of NTA s223(1)(c), that the rights and interests
in relation to the land or waters must be recognised by the common
law of Australia has been interpreted to exclude important rights to
sea country where these rights could have been recognised albeit
regulated or impaired to allow other non-Indigenous interests to be
enjoyed.

The Process of Recognition

The human rights principles outlined above can provide the Court with important
guidelines in translating Indigenous laws and customs into rights and interests
that can be recognised by the non-Indigenous legal system. These principles
require that Indigenous relationships to land be provided with the protection
necessary to ensure they can be enjoyed, according to their tenor and to the
same extent as non-Indigenous interests in land. Constructed in this way, native
title should be a vehicle for the continued enjoyment of Indigenous culture within
the protection of the law.

There were positive indications in early court decisions that, in recognising
Indigenous relationships to land, the law of native title would retain the essential
identity of these relationships as Indigenous. Characterising native title as an
inherent right deriving from Indigenous laws and customs, was an important
aspect of the Mabo decision®® and represented a breakthrough from other forms

65 Mabo & o'rs v Queensland (No 2) (1992) 175 CLR 1 (‘Mabo’).
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of statutory recognition given to Indigenous land rights. Consistent with this
decision the definition of native title under the NTA does not simply replace the
rights that arise from traditional laws and customs with statutory rights. Rather
it seeks to retain within the definition the origins of native title in the traditional
laws and customs acknowledged and observed by Indigenous peoples.

These were signs that the non-Indigenous law would not unnecessarily limit the
recognition of Indigenous relationships to land but would simply provide a vehicle
to transport these relationships into contemporary society. The relationship
between the Indigenous and non-Indigenous legal systems was conceived in
the Fejo decision® as ‘an intersection of traditional laws and customs with the
common law’.®” This indicated that native title would be a location or space for
recognition rather than a boundary confining recognition to particular rights
and interests falling within it.

While the majority decision of the High Court maintained the analogy of
‘intersection’ in considering the claim of the Yorta Yorta people,® it was clear
by the time of this decision that the law was not simply a recognition space and
many claims would remain outside the protection of native title law.

A critical factor in understanding the way in which native title law confines the
recognition of the rights and interests arising from Indigenous laws and customs
is by uncovering the assumptions underlying the Court’s conception of
sovereignty and the consequences it attributes to the acquisition of sovereignty
by the British Crown. To do this it is necessary to examine the reasoning, not
only in the Miriuwung Gajerrong and Yorta Yorta decisions but also in the decision
where the relationship between British sovereignty and the recognition of
Indigenous rights to land is first discussed, the Mabo decision.

Sovereignty and the recognition of native title

The Mabo decision is usually associated with overturning terra nullius as the
basis of the acquisition of British sovereignty which in turn allowed the courts to
recognise native title. Yet there is a troubling disjuncture in the reasoning of the
High Court in Mabo. On the one hand terra nullius was overturned because it
failed to recognise the social and political constitution of Indigenous people.
Yet the recognition of native title was premised on the supreme power of the
state to the exclusion of any other sovereign people. Thus the characteristics of
Indigenous sovereignty, the political, social and economic systems that unite
and distinguish Indigenous people as a people were erased from the developing
law of native title.

Confirming the principle in the Seas and Submerged Lands case® that the
‘acquisition of territory by a sovereign state for the first time is an act of state
which cannot be challenged, controlled or interfered with by the Courts of that

66  Fejo v Northern Territory of Australia (1998) 195 CLR 96.

67 ibid., per Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ at 128.
68 Yorta Yorta, per Gleeson CJ, Gummow & Hayne JJ at [31] & [38].

69  New South Wales v Commonwealth (1975) 135 CLR 337.
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state’,’® Justice Brennan in Mabo identified the extent of the court’s power as
merely ‘determining the consequences of an acquisition [of sovereignty] under
municipal law’.”

The assertion in Mabo of supreme and exclusive sovereign power residing in
the State has been confirmed in the Miriuwung Gajerrong and Yorta Yorta
decisions. In the Miriuwung Gajerrong decision, the Court attributes the ‘inherent
fragility’ of native title to the imposition of a new sovereign order.

An important reason to conclude that, before the NTA, native title was
inherently fragile is to be found in this core concept of a right to be asked
permission and to speak for country. The assertion of sovereignty marked
the imposition of a new source of authority over the land. Upon that
authority being exercised, by the creation or assertion of rights to control
access to land, the right to be asked for permission to use or have access
to the land was inevitably confined, if not excluded. But because native
title is more that the right to be asked for permission to use or have access
(important though that right inevitably is) there are other rights and interests
which must be considered, including rights and interests in the use of
the land.™

It can be seen in the Miriuwung Gajerrong decision, as in the Mabo decision,
that the construction of native title at common law as an inherently fragile and
inferior interest in land, originates from an assumption that the nature of the
power asserted by the colonizing state is singular, total and all-encompassing.
The consequences of this for the extinguishment of native title are discussed in
chapter 2. The Yorta Yorta decision illustrates the consequences of this for the
recognition of native title.

Upon the Crown acquiring sovereignty the normative system which then
existed [Indigenous laws and customs] could not thereafter validly create
new rights, duties or interests. Rights or interests in land created after
sovereignty and which owed their origin and continued existence only to
a normative system other than that of the new sovereign power, would
not and will not be given effect by the legal order of the new sovereign.”™

The implications of the Mabo decision, that native title does not give recognition
to the economic political and legal systems of Indigenous people, as a people,
are fully realised in the Yorta Yorta decision.

[W]hat the assertion of sovereignty by the British Crown necessarily
entailed was that there could thereafter be no parallel law-making system
in the territory over which it asserted sovereignty.”

The basis for limiting native title to the recognition of rights and interests and
not the laws and customs from which these emanate can be found in this
paragraph. The monopoly on law-making held by the new sovereign renders

70 ibid., per Gibbs J at 388.

71 Mabo, op.cit., per Brennan J (with whom Mason CJ and McHugh J agreed) at para 32 of His
Honour’s judgement.

72 Miriuwung Gajerrong, op.cit., per Gleeson CJ, Gaudron, Gummow & Hayne JJ at [91].

73 Yorta Yorta, op.cit., per Gleeson CJ, Gummow & Hayne JJ at [43].
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the law-making capacity of the Indigenous legal system defunct upon 25
sovereignty being acquired. For this reason the recognition of native title rights
and interests is limited to those created prior to the acquisition of sovereignty.

To hold otherwise would be to deny the acquisition of sovereignty and as
has been pointed out earlier, that is not permissible. Because there could
be no parallel law-making after the assertion of sovereignty it also follows
that the only rights and interests in relation to land or waters, originating
otherwise than in the new sovereign order, which will be recognised after
the assertion of that new sovereign order are those that find their origin in
pre-sovereignty law and custom.”

In fastening the recognition of native title to a pre-sovereign system of laws,
every claimant group must satisfy a court that the contemporary expression of
their culture and their religion, does not emanate from Indigenous laws or
customs that were created after sovereignty. Whenever present beliefs or
practices appear in any way to differ from past beliefs and practices, the issue
of whether these differences can be seen as evidence of a new set of laws and
customs or adaptations of the pre-sovereign set of laws is raised and subject
to proof. The difficulties of proving this distinction are discussed below. What is
important to note here is the concept of sovereignty on which this distinction is
based and how this concept limits the recognition of contemporary expressions
of Indigenous culture.

Yet the assumption of exclusive sovereignty by a colonial power over Indigenous
people is not shared in the world view of Indigenous people nor at international
law. The evolution of the principle of self-determination at international law
challenges the notion that the non-Indigenous state has exclusive jurisdiction
over traditional land, not by replacing it with exclusive Indigenous jurisdiction,
but by challenging the foundations on which the assertion of paramount control
by one group to the exclusion of all others rests.”®

Any conception of self-determination that does not take into account the
multiple patterns of human association and interdependency is at best
incomplete and more likely distorted. The values of freedom and equality
implicit in the concept of self-determination have meaning for the multiple
and overlapping spheres of human association and political ordering
that characterize humanity. Properly understood, the principle of self-
determination, commensurate in the values it incorporates, benefits
groups —that is, ‘peoples’ in the ordinary sense of the term — throughout
the spectrum of humanity’s complex web of interrelationships and
loyalties, and not just peoples defined by existing or perceived sovereign
boundaries.”

The right to self-determination forms the basis on which Indigenous people
may share power within the existing state. It gives Indigenous people the right
to choose how they will be governed.

75  ibid.
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While, within Australian jurisdiction, the notion that Indigenous peoples may
continue to exercise law-making power within a colonial state breaches what is
referred to by the High Court as a ‘cardinal fact'® a very different approach has
been adopted in Canadian jurisprudence. In Campbell v Attorneys-
General & The Nisga’a Nation,” the terms of a treaty which gave legislative (and
thus law-making) power to the Nisga'a people in relation to education, the
preservation of their culture and the use of their land and resource were
challenged as a breach of the Canadian Constitution. One basis of the challenge
was that any right to self-government or legislative power was extinguished at
the time of Confederation following the enactment of the then British North
America Act (now called the Constitution Act 1867).

Even though Aboriginal laws did not emanate from a central print oriented law-
making authority, the Court confirmed, as it has in Australia, that the Aboriginal
peoples of Canada had legal systems prior to the arrival of Europeans. In the
case of the Nisga'a people these legal systems, although diminished, were
found to have continued after contact.

The next question was whether these functioning legal systems can be
recognised under Canada’s common law. The British Columbia Court reviewed
previous North American authorities including Johnson v M’Intosh 8°
Cherokee Nation v Georgia,®' and Worcester v Georgia® . In these cases, the
then Chief Justice Marshall had assessed historical relations between British
authorities and aboriginal peoples in North America prior to the American
Revolution. In Johnson v M’Intosh, Chief Justice Marshall concluded that the
Indigenous peoples’ right to govern themselves had been “diminished” but not
extinguished. The Chief Justice’s statements on this matter were adopted 150
years later in Van der Peet:®

In the establishment of these relations, the rights of the original inhabitants
were, in no instance, entirely disregarded; but were necessarily, to a
considerable extent, impaired. They were admitted to be the rightful
occupants of the soil, with a legal as well as just claim to retain possession
of it, and to use it according to their own discretion; but their rights to
complete sovereignty, as independent nations, were necessarily
diminished, and their power to dispose of the soil at their own will, to
whomsoever they pleased, was denied by the original fundamental
principle that discovery gave exclusive title to those who made it.#

A review of the Canadian authorities also demonstrated that there was judicial
authority, since Confederation, for the recognition of Indigenous customary law.
Consequently the Canadian court found that the right to self-government and
the power to make laws had survived Confederation, and were capable of
recognition as part of Aboriginal title.

78  Yorta Yorta, op.cit., per Gleeson CJ, Gummow & Hayne JJ at [55].
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Native title as a bundle of rights and interests

The construction of native title as a bundle of rights and interests, confirmed in
the Miriuwung Gajerrong decision, also reflects the failure of the common law
and the NTA to recognise Indigenous people as a people with a system of laws
based on a profound relationship to land. Native title as a bundle of separate
and unrelated rights with no uniting foundation is a construction which epitomises
the disintegration of a culture when its law-making capacity, that is its sovereignty,
is neatly extracted from it.

In the Yorta Yorta decision, the High Court considered the distinction made in
the NTA between the law-making system of Indigenous people and the rights
and interests that emanate from this system. It is only the latter which is
recognised as native title, even though, in order to obtain this recognition,
Indigenous people must prove they have acknowledged and observed their
traditional laws and customs continuously since sovereignty. This requirement
is discussed in the following section.

This separation of rights and interests from the laws they originate in was
recognised by the High Court as fragmenting an otherwise integrated order.
This construction however was considered necessary by the legislation
governing the recognition process. In the Miriuwung Gajerrong case, the High
Court could see that:

[T]he connection which Aboriginal peoples have with “country” is
essentially spiritual. ...It is a relationship which sometimes is spoken of
as having to care for, and being able to “speak for” country. “Speaking
for” country is bound up with the idea that, at least in some circumstances,
others should ask for permission to enter upon country or use it or enjoy
its resources, but to focus only on the requirement that others seek
permission for some activities would oversimplify the nature of the
connection that the phrase seeks to capture. The difficulty of expressing
a relationship between a community or group of Aboriginal people and
the land in terms of rights and interests is evident. Yet that is required by
the NTA. The spiritual or religious is translated into the legal. This requires
the fragmentation of an integrated view of the ordering of affairs into rights
and interests which are considered apart from the duties and obligations
which go with them.#

In this fragmented form, every right and interest for which recognition is claimed
needs to be identified. An issue that arose in the Miriuwung Gajerrong decision,
in relation to identifying native title rights and interests, was whether the translation
from their context in Indigenous law to ones recognisable by the common law
was possible without diminishing their original meaning. The Court’s difficulty
in giving culturally appropriate meaning to the core Indigenous concepts of ‘a
right to be asked and speak for country’ illustrates this point.

[Ilt may be accepted that the right to be asked for permission and to
speak for country is a core concept in traditional law and custom. As the
primary judge’s findings show, itis, however, not an exhaustive description
of the rights and interests in relation to land that exist under that law and

85  Miriuwung Gajerrong, op.cit., per Gleeson CJ, Gaudron, Gummow & Hayne JJ at [14].
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custom. It is wrong to see Aboriginal connection with land as reflected
only in concepts of control of access to it. To speak of Aboriginal
connection with ‘country’ in only those terms is to reduce a very complex
relationship to a single dimension. It is only to impose common law
concepts of property on peoples and systems which saw the relationship
between the community and the land very differently from the common
lawyer.

Having recognised that Aboriginal connection to country might be different to a
property right to control the land, reflecting a deeper spiritual relationship with
the land, the Court promptly explains how the core concepts of a right to be
asked permission and to speak for country are rightly expressed in common
law terms as rights to possess, occupy, use and enjoy the land to the exclusion
of all others.

The expression of these rights and interests in these terms [the right to
exclusive possession occupation use and enjoyment of the land] reflects
not only the content of a right to be asked permission about how and by
whom country may be used, but also the common law’s concern to identify
property relationships between people or things as rights of control over
access to, and exploitation of, the place or thing.#”

Having found the common law equivalent for these core concepts of traditional
law and custom the Court is able to determine the extent to which the creation
of rights to control access to land under the non-Indigenous property system
would extinguish them.

An important reason to conclude that, before the NTA, native title was
inherently fragile is to be found in this core concept of a right to be asked
permission and to speak for country. The assertion of sovereignty marked
the imposition of a new source of authority over the land. Upon that
authority being exercised, by the creation or assertion of rights to control
access to land, the right to be asked for permission to use or have access
to the land was inevitably confined, if not excluded. But because native
title is more that the right to be asked for permission to use or have access
(important though that right inevitably is) there are other rights and interests
which must be considered, including rights and interests in the use of
the land.®

Thus even though Indigenous relationships to land, in their cultural context,
may be unique and incommensurable, through the native title process they are
given a meaning which renders them comparable to non-Indigenous property
rights and thus able to be extinguished.

The result of this approach is that even though Aboriginal people continue to
maintain a spiritual connection with the land, the common law will consider
their native title rights to be extinguished where inconsistency occurs. This
disjuncture between Aboriginal law and culture and common law recognition
was acknowledged in the High Court decision.

86 ibid., at [90].
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[T]he recognition may cease where, as a matter of law, native title rights
have been extinguished even though, but for that legal conclusion, on
the facts native title would still subsist.®

Between the fact of the continuing connection of Indigenous people with their
land and the protection of this relationship in contemporary society are the
legal processes of recognition and extinguishment. Together these processes
impair the extent to which Indigenous people are able to enjoy their cultural and
property rights.

The Relationship between the Recognition and Extinguishment of Native Title

A bundle of rights approach to recognition creates an inherently weak title that
is able to be eroded, piece by piece. The relationship between the identification
of native title as a bundle of rights and interests and their extinguishment through
the inconsistency of incidents test is noted in chapter 2. In identifying native title
rights and interests, the Court was not content to leave their identity indeterminate
or ambiguous where an unresolved question of extinguishment might exist.

[T]o find that, according to traditional law and culture, there is a right to
control access to land, or to make decisions about its use, but that the
rightis not an exclusive right, may mask the fact that there is an unresolved
question of extinguishment. At least it requires close attention to the
statement of “the relationship” between the native title rights and interests
and the “other interests” relating to the determination area.*

In ensuring that the identity of native title rights contained no unresolved
questions of extinguishment it was important to identify any exclusive rights
that might imply a measure of control by Indigenous groups over access to
land. Describing native title rights to ‘possession’ as distinct from possession
to the exclusion of all others was considered misleading in that it ‘invites attention
to the common law content of the concept of possession and whatever notions
of control over access might be thought to be attached to it, rather than the
relevant task, which is to identify how rights and interests possessed under
traditional law and custom can properly find expression in common law terms’.®’
Similarly, identifying a non-exclusive right to make decisions about the use and
enjoyment of land was considered ‘not easy’.%

As | explain in chapter 2% the characterisation of native title rights that best
survive once all other interests are given full enjoyment are ones which are
expressed at a high level of specificity;* are limited to the conduct of activities
on the land rather than the control of activities on the land;* and confine those
activities to traditional rather than contemporary ones.
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