Briefing on Implications of Disability Standards

Background 

The Disability Discrimination Act provides for the Attorney-General (subject to a sui generis parliamentary approval procedure) to make Disability Standards, in the areas of access to premises; accommodation; public transportation  services and facilities; administration of Commonwealth laws and programs; education; and employment. 

It is an unlawful act under the DDA to contravene a Disability Standard. Conversely, an act which conforms to a Disability Standard cannot constitute an unlawful act under the DDA (notwithstanding the effect which the existing, general non-discrimination provisions of the DDA might otherwise have had).

This briefing deals with the relationship between Disability Standards under the DDA and State and Territory equal opportunity and anti-discrimination legislation. It may also have some implications for potential provision for and development of standards in future under the SDA (as was recommended in HREOC’s Pregnant and Productive report although this recommendation was not accepted by the Government).

Status of development of standards

Draft standards on public transport have been approved by the Australian Transport Council and by Federal Cabinet. These are anticipated to enter into force in the second half of 2002, subject to prior passage of the Disability Discrimination Act Amendment Bill 2002 which would permit HREOC to grant temporary exemptions from these standards in a similar manner as it can from the existing provisions of the DDA.

Public consultation on draft standards on education occurred in the second half of 2001under the auspices of the Ministerial Council on Employment, Education, Training and Youth Affairs. It is possible that education standards could be presented for parliamentary approval late in 2002, but there has not yet been a firm decision by MCEETYA that standards should in fact be adopted.

Progress towards developing a standard on access to premises is currently being made under the auspices of the Australian Building Codes Board.  It is expected that a final draft standard will be submitted to State and Territory governments and the Attorney-General in 2003.

There are currently no other standards under development.  This paper focuses principally on the transport standards as the “first in line”.

Comparison of standards and existing open ended discrimination provisions

The draft disability standards for accessible public transport  specify a range of measures required to be implemented in order to make public transport services accessible to people with disabilities, and timeframes within which those measures are to be implemented.

HREOC’s view, reflected in its published Advisory Note on Public Transport, is that the draft standards are broadly consistent with existing rights and responsibilities implied by section 24 of the DDA. 

Inevitably, however, on many (perhaps even all) points it would be at least possible under open ended discrimination provisions to argue for a different outcome – either for a more or less generous or restrictive technical specification on an issue, or for a different time period within which compliance is required.

An inherent  aim of the scheme of the transport standards is to provide greater certainty of rights and responsibilities for operators and consumers. On some accessibility issues, the investments required are very large. The preparedness of operators and in particular of State governments to agree as they have to a large scale program of transition to accessible systems has been conditioned by the expectation that if they comply with the standards they will not face further liability for additional measures under open ended discrimination legislation. 

With this in mind, representatives of Australian Transport Council Ministers agreed during the drafting process that when the federal Standards entered into force they would approach respective Attorneys-General for appropriate amendments to local equal opportunity or anti-discrimination legislation.  With the standards not yet in force, it is unclear whether ATC Ministers have raised this matter with their State/Territory Attorneys-General.   However, the Attorney-General wrote to State and Territory Attorneys in September 2001, providing them with copies of the final draft standards, and encouraging them to consider adopting the transport standards, when implemented, under their own anti-discrimination legislation.  The issue has also been discussed with the Standing Committee of Attorneys General Human Rights Working Party.  

S.109 inconsistency

The main issues in this area are:  
· the standards probably cover the field; but 
· it is in the interests of certainty for all stakeholders that the States and Territories should ensure that the status of the standards is clear in their jurisdictions and 
· if this is left unclear then legal action may be taken under state law and it could be costly to have the matter confirmed.  

Section 13 of the DDA preserves the operation of State and Territory law that is capable of operating concurrently with the DDA. However, the Disability Standards for Accessible Public Transport (the Transport Standards) will require some very specific conduct and therefore go well beyond a general prohibition on discrimination on the basis of disability. It is probable that the Transport Standards would be held to be inconsistent with the general provisions in State laws and therefore that the State laws would be held to be incapable of operating concurrently with the Transport Standards for the purposes of s.13 of the DDA.

This is so notwithstanding the provision of DDA section 13(3) that the DDA is not intended to exclude or limit the operation of a law of a State or Territory that is capable of operating concurrently. 

This provision deals only with "cover the field" inconsistency. It does not, and constitutionally could not, deal with the other form of inconsistency: that is, direct inconsistency. 

It is clear from the decision of the High Court in Clyde Engineering v Cowburn that there is direct inconsistency if Commonwealth legislation permits conduct which State legislation prohibits. This is so notwithstanding that it is possible to comply with both laws, by complying with the State requirement and not taking advantage of the permission in the Commonwealth law. This was in fact precisely the situation in point in Clyde Engineering v Cowburn : in that case an argument was rejected that a Commonwealth law setting a maximum working week and a State law setting a lower maximum were not directly inconsistent because both could be complied with by observing the State limit.  The High Court held that the Commonwealth law necessarily meant that it was permissible to set working hours up to the higher Commonwealth limit and that since the State law said that this was not permissible, direct inconsistency existed.

For example, a complainant might seek under a State law to have 100% of bus route services made accessible. If the operator is meeting the timetable under the federal Standards for proportions of accessible vehicles in its fleet, there is no unlawful act involved in failing to have yet gone further than that timetable to achieve 100% access. Following the Clyde Engineering case, it is not valid to say that there is no inconsistency on the basis that both laws can be complied with (since 100% access will not only meet but exceed the Federal standard). The effect of the Federal law is that, until the 100% compliance point in the schedule is reached, less than 100% access is permitted; if the effect of the State law is that less than 100% access is not permitted then there is direct inconsistency.

It is in the interests of all stakeholders that the status of the Transport Standards from the perspective of the States and Territories is very clear. To avoid uncertainty it is recommended that these jurisdictions consider the response options outlined below. If no action is taken then it is possible that a complainant may seek under State law to enforce action that is inconsistent with the Transport Standards. Although we strongly believe that the Standards occupy the field it will be costly for legal action to be undertaken to have this confirmed. Many public transport operators and providers that will be covered by the Transport Standards are State and Territory bodies so it is possible that one of these could be involved.

Possibilities for State/Territory legislative responses to federal standards

Three approaches appear available (setting aside the non-recommended non-response of doing nothing and waiting for High Court decisions pursuant to s.109 of the Constitution) 

· State/Territory legislation withdraws from matters covered by federal Standard

· State/Territory legislation continues to apply but provides defence where actions conform with federal Standard

· State/Territory legislation amended to permit making of mirror Standards.

Which of these approaches might be adopted in each jurisdiction is ultimately a matter for decision by each Government. It may be useful however to discuss here the implications of each approach, and the reasons why the second approach (State/Territory legislation continues to apply but provides defence where actions conform with federal Standard) appears most desirable.

1. State/Territory legislation withdraws from matters covered by federal Standard

It would be possible for State/Territory legislation to simply withdraw from matters covered by federal standards, with a provision such as “This Act has no application to an act to which a standard under the Disability Discrimination Act 1992 (Cth) applies.” 

This would however mean not only that the State/Territory legislation could not be used to seek a different outcome from those available federally, but that State/Territory procedures were not available to seek the same outcomes as those available federally. 

This would clearly involve some significant loss of local access to remedies and choice of procedures, and appears to go further than is required in order to have a consistent set of national standards.

2.  State/Territory legislation continues to apply but provides defence where actions conform with federal Standard

This option would mean that State/Territory procedures (including local complaint handling services and tribunal mechanisms) would remain available for transport access cases but that these procedures would not require operators to go beyond what is required by a consistent national set of standards. 

It would however be necessary for this option to recognise the role of HREOC in granting exemptions from the standards. This power is an essential part of the scheme as agreed to by Australian Transport Council ministers. Failure of State legislation to recognise the effect of HREOC exemptions would also lead to the same s109 inconsistency issues as those arising in relation to the standards themselves. 

Drafting for this purpose would of course require further specific consideration, but could be considered along the lines of “This Act does not make unlawful any act in conformity with a Standard under the Disability Discrimination Act 1992 (Cth), including an act in conformity with the effect of a Standard as modified by an exemption in force under s.57 of the Disability Discrimination Act.” 
3.  State/Territory legislation amended to permit making of mirror Standards.

This option would involve local legislation being amended to permit making of Standards, and then standards being made in identical terms to the federal Standards.

This option is not recommended:

· There would be difficulties in ensuring that Federal and State standards retained the same version over time (including lags which might arise from having to apply multiple regulation impact assessment processes)

· It is difficult to see how this option could provide for recognition of HREOC exemptions under the Federal Standards 

