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No child shall be deprived of his or her liberty unlawfully
orarbitrarily. The arrest, detention or imprisonment of a
child shall be in conformity with the law and shall be
used only as a measure of last resort and for the shortest
appropriate period of time.

Convention on the Rights
of the Child, article 37(b)
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Preface

Injustice anywhere is a threat to justice everywhere.

Martin Luther King Jnr

This is an important report. It deals with our treatment of children in the
most recent wave of boat people seeking refuge and a better life on our
shores. It does so in the knowledge that there is a tension created by the
community expectation that the Government will defend Australia’s security
while simultaneously upholding individual rights — the notion of the ‘fair-
go’ for all. The report also challenges the argument that family unity within
immigration detention centres is the only way that children’s ‘best interests’
can be protected.

The findings of the report are the result of carefully balancing large volumes
of solid evidence collected, mainly during 2002, which was then interpreted
in a cautious manner. The Inquiry paid special attention to the principles
of natural justice in reaching its conclusions. The Inquiry greatly
appreciates the time and effort put in by the large numbers of individuals
and community organisations that made written and oral submissions to
the Inquiry. The Inquiry also thanks the Department of Immigration and
Australasian Correctional Management for their assistance throughout
the Inquiry. However, | am especially grateful to those detainees, temporary
protection visa holders and former staff members who generously shared
their personal experiences with the Inquiry.

The primary focus of this report has been on the human rights that all
children in Australia should enjoy.

The arrest, detention or imprisonment of a child shall be ... used only as a
measure of last resort and for the shortest appropriate period of time. Few
people would disagree with these words from the Convention on the Rights
of the Child. In fact, most Australians would agree that all other options
should be explored before a child is locked up. The words from the
Convention form the basis for the title of the report of the National Inquiry
into Children in Immigration Detention: A last resort?

Alast resort? talks about children who arrived in Australia to seek protection
from despotic regimes like those of Irag and Afghanistan where breaches
of human rights were the norm. Most of these children arrived with their
families, some were unaccompanied. More than 92 percent of all children
arriving by boat since 1999 have been recognised by Australian authorities




to be refugees. In the case of Iragi children the figures are as high as 98 percent.
This means they left their homelands because they had little real choice. Seeking
asylum elsewhere was, for them, a last resort.

Yet, since 1992, we have welcomed these children by taking them to remote facilities,
detaining them there to wait for a visa. Australia’s immigration policy makes the
detention of these children the first and only option and it puts no limit on the time
that they are held there. Children wait in detention for months or years - one child
spent almost five and a half years in detention before being released into the
community as a refugee. In fact, as at the end of 2003, the majority of children in
detention had been held there for more than two years. This policy seems a complete
departure from the principle of detention as a measure of /ast resort.

Australians don't need a team of experts or dramatic media stories to convince
them that detention centres are no place for children to grow up. However, this
Inquiry analysed evidence from an enormous number of sources in order to
objectively assess whether this gut reaction was right. The answer is conclusive -
even the best-run detention centre is no summer school or holiday resort. In fact,
they are traumatising places which subject children to enormous mental distress.
This confirms the need to ensure that children should only be locked up in this
environment as a measure of /ast resort and for the shortest appropriate period of
lime.

The irony is that the long-term impact of this system on children is likely to be borne
by Australian society as a whole, since almost all children in the detention centres
eventually become members of the Australian community. They will carry the effects
of their experience with them throughout their lives.

However, even if we were to ignore these human rights concerns, what is the rationale
for, or logic of, the current immigration detention system? Does this rationale
withstand vigorous examination?

Some have argued that mandatory detention is necessary to prevent floods of boat
arrivals. We must take a reality check here. Even if we agree that between 1999 and
2002 the number of people arriving by boat was relatively significant, from a mid-
range time perspective the number of arrivals is small. Over the past 14 years
approximately 13,500 people have arrived by boat — this number of people would
fill approximately 15 percent of the Melbourne Cricket Ground. Compare this to the
approximately 1.4 million new settlers who arrived in Australia over the same period.
In other words, ‘boat people’ constituted roughly one per cent of our total intake
over that period.

But even if these numbers were greater, the detention of one group of children to
deter another group from coming to Australia raises the issue of the proportionality
of our policy response. Compare this with our treatment of children who commit a
crime: such young offenders are only detained after prompt and careful consideration
by a magistrate, the period of imprisonment is strictly limited and is reviewable at
several levels. Yet under our immigration laws, children who have not been accused



of any crime are detained automatically and for indefinite periods and there is also
no real opportunity to argue their case before an independent tribunal or court. A
comparison of the two regimes highlights the lack of proportionality of our
immigration detention policy.

The international community must take into account the ‘cause and effect’ nature
of migratory movements when developing policies; if one part of the globe is under
pressure there is likely to be a corresponding increase in asylum seekers elsewhere.
The Australian experience with boat people is testimony to this reality. People
smugglers who risk children’s lives by taking them on a perilous voyage in an
unseaworthy boat, should be appropriately dealt with through international policing
co-operation. However the answer to these issues lies more in international co-
operation and planning than in the creation of ‘fortress Australia’.

Others have argued that in the post 9/11-Bali world the terrorist threat requires a
total embargo on unauthorised arrivals. | am fully conscious of the threat posed by
terrorism which, when all is said and done, represents the utter negation of human
rights. But in the case of boat people, these are the children who are the victims of
the Saddam Hussein’s of this world, not the perpetrators. That is why most of them
left their homes in the first place. In any case, Dennis Richardson, the Director-
General of ASIO, stated that not one person arriving by boat between 2001 and
2002 ‘had received an adverse security assessment in terms of posing a direct or
indirect threat to Australia’s security’.

Finally, some have warned that without detention, children and families will disappear
into the community and will not be available for removal if they are found not to be
refugees. This argument lacks supporting evidence and disregards the fact that,
according to the Department’s own statistics, around 90 per cent of boat arrivals -
whether adult or child - are found to be genuine refugees. While there is always
some flight risk, since almost all children arriving by boat are given protection visas
in the end, there seems little incentive for these refugees to go underground. In any
event, our domestic justice system deals with hundreds of children charged with a
crime, who may also present a flight risk, but are released on bail. We accept this
system as a necessary hallmark of a ‘civil society’, yet fail to apply these principles
to children seeking asylum in Australia.

Since the announcement of the Inquiry, there have been some positive measures
to improve the environment in which children in detention live. | commend the
Department for introducing these changes without awaiting the formal outcome of
this Inquiry. The transfer of unaccompanied children to foster homes, increased
access to education outside detention and the creation of residential housing
projects are steps in the right direction - although the housing project still has the
inherent weakness of restricting liberty and excluding fathers. However, these
measures ultimately represent a ‘blu-tack’ approach to repairing a detention system
that is fundamentally flawed.

While recognising the right of each country to protect its borders, | hope that A Jast
resort? removes, once and for all, any doubts about the harmful effects of long-



term immigration detention on children. It warns governments, in Australia and
around the world, that mandatory, indefinite and unreviewable detention of children
is no answer to the global issue of refugee movements.

Even if there is no child in detention when this report is tabled in Parliament, it is
now time for our elected parliamentary representatives to amend our immigration
legislation to ensure that it complies with Australia’'s accepted human rights
standards.

Let no child who arrives in Australia ever suffer under this system again.

Dr Sev Ozdowski OAM
Human Rights Commissioner



Executive Summary

This executive summary is divided into two parts. Part A sets out the
major findings and recommendations of the National Inquiry into Children
in Immigration Detention (the Inquiry). Part B provides a chapter summary
of the Inquiry’s report: A last resort?

Part A: Major Findings and Recommendations

Major Findings

The Inquiry has made the following major findings in relation to Australia’s
mandatory immigration detention system as it applied to children who
arrived in Australia without a visa (unauthorised arrivals) over the period
1999-2002.

1. Australia’s immigration detention laws, as administered by the
Commonwealth, and applied to unauthorised arrival children, create
a detention system that is fundamentally inconsistent with the
Convention on the Rights of the Child (CRC).

In particular, Australia’s mandatory detention system fails to ensure
that:

(a) detention is a measure of last resort, for the shortest
appropriate period of time and subject to effective
independent review (CRC, article 37(b), (d))

(b) the best interests of the child are a primary
consideration in all actions concerning children (CRC,
article 3(1))

(c) children are treated with humanity and respect for their
inherent dignity (CRC, article 37(c))

(d) children seeking asylum receive appropriate assistance
(CRC, article 22(1)) to enjoy, ‘to the maximum extent
possible’ their right to development (CRC, article 6(2))
and their right to live in ‘an environment which fosters
the health, self-respect and dignity’ of children in order
to ensure recovery from past torture and trauma (CRC,
article 39).




Children in immigration detention for long periods of time are at high risk of
serious mental harm. The Commonwealth’s failure to implement the repeated
recommendations by mental health professionals that certain children be
removed from the detention environment with their parents, amounted to
cruel, inhumane and degrading treatment of those children in detention (CRC,
article 37(a) — Chapter 9).

At various times between 1999 and 2002, children in immigration detention
were not in a position to fully enjoy the following rights:

(@) the right to be protected from all forms of physical or mental
violence (CRC, article 19(1) — Chapter 8)

(b) the right to enjoy the highest attainable standard of physical and
mental health (CRC, article 24(1) — Chapters 9, 10)

(c) the right of children with disabilities to ‘enjoy a full and decent
life, in conditions which ensure dignity, promote self-reliance and
facilitate the child’s active participation in the community’ (CRC,
article 23(1) - Chapter 11)

(d) the right to an appropriate education on the basis of equal
opportunity (CRC, article 28(1) — Chapter 12)
(e) the right of unaccompanied children to receive special protection

and assistance to ensure the enjoyment of all rights under the
CRC (CRC, article 20(1) — Chapters 6, 7, 14).

A more detailed summary of all the Inquiry’s findings is set out in the Chapter
Summary in Part B.

Recommendations

1.

Children in immigration detention centres and residential housing projects
as at the date of the tabling of this report should be released with their parents,
as soon as possible, but no later than four weeks after tabling.

The Minister and the Department of Immigration and Multicultural and
Indigenous Affairs (the Department) can effect this recommmendation within
the current legislative framework by one of the following methods:

(@) transfer into the community (home-based detention)

(b) the exercise of Ministerial discretion to grant humanitarian visas
pursuant to section 417 of the Migration Act 1958 (Cth) (the
Migration Act)

(c) the grant of bridging visas (appropriate reporting conditions may
be imposed).

If one or more parents are assessed to be a high security risk, the Department
should seek the urgent advice of the relevant child protection authorities
regarding the best interests of the child and implement that advice.



2. Australia’s immigration detention laws should be amended, as a matter of
urgency, to comply with the Convention on the Rights of the Child.

In particular, the new laws should incorporate the following minimum features:

(@) There should be a presumption against the detention of children
for immigration purposes.

(b) A court orindependent tribunal should assess whether there is a
need to detain children for immigration purposes within 72 hours
of any initial detention (for example for the purposes of health,
identity or security checks).

(c) There should be prompt and periodic review by a court of the
legality of continuing detention of children for immigration
purposes.

(d) All courts and independent tribunals should be guided by the
following principles:

(i) detention of children must be a measure of last resort and for
the shortest appropriate period of time

(i) the bestinterests of the child must be a primary consideration

(iii) the preservation of family unity

(iv) special protection and assistance for unaccompanied
children.

(e) Bridging visa regulations for unauthorised arrivals should be
amended so as to provide a readily available mechanism for the
release of children and their parents.

3. An independent guardian should be appointed for unaccompanied children
and they should receive appropriate support.

4, Minimum standards of treatment for children in immigration detention should
be codified in legislation.

5. There should be a review of the impact on children of legislation that creates
‘excised offshore places’ and the ‘Pacific Solution’.



Part B: Chapter Summary

The table of contents for each chapter of the Inquiry report provides a detailed
guide to the topics covered. The summary of findings at the end of each chapter
sets out the Inquiry’s factual and legal findings in some detail. This chapter summary
highlights the key issues and findings in each of those chapters.

Chapter1: Introduction

The Inquiry was announced on 28 November 2001. The primary purpose of the
Inquiry was to examine whether Australia’s laws and executive acts and practices
ensure that children can enjoy their rights under the CRC.

The Inquiry examined the immigration detention system as it applied to children
who arrived in Australia without a visa, usually by boat (unauthorised arrivals).
However, the rights discussed by the Inquiry apply equally to all children.

Chapter2: Inquiry Methodology

The Inquiry gathered evidence regarding the treatment of children in Australia’s
immigration detention centres for the period covering 1999-2002. However, where
possible the Inquiry has updated its information.

The Inquiry heard from all relevant parties including: children and parents who are
or were in immigration detention; the Department and its detention centre staff;
Australasian Correctional Management Pty Limited (ACM) and its detention centre
staff; State child protection authorities; organisations providing services to current
and former detainee children; professional organisations; non-government
organisations and individuals. Most of the evidence from children, and some
evidence from detention centre staff and service providers, has been de-identified
to protect their anonymity.

The Inquiry collected evidence in a variety of ways including: visits to all Australian
detention centres; a public submission process (346 public submissions, 64
confidential submissions); public hearings (68 public sessions — 114 witnesses, 17
confidential sessions — 41 witnesses); and focus groups (29 groups). The Inquiry
also obtained access to primary documents relating to the management of detention
centres and the circumstances surrounding particular children and families who
have been in detention for prolonged periods of time. The Department and ACM
provided oral and written evidence and submissions. They had two opportunities
to provide comments and submissions on the draft of this report and a third
opportunity to provide information regarding actions taken in response to the Inquiry’s
findings and recommendations. The Inquiry carefully balanced and considered
those comments and all other evidence when making its findings.



Chapter3: Setting the Scene - Children in
Immigration Detention

The total number of children who arrived in Australia by boat or air without a visa
(unauthorised arrivals), and applied for refugee protection visas between 1 July
1999 and 30 June 2003 was 2184. Since 1992, all unauthorised arrivals have been
mandatorily detained pursuant to Australian law. Approximately 14 per cent of those
children came to Australia alone (unaccompanied children). The highest total number
of children in Australia’s immigration detention centres over that period was 842 on
1 September 2001.

Most of the children in detention centres between 1999 and 2003 came from Iraq,
Iran or Afghanistan. AlImost 98 per cent of the Iragi children who applied for asylum
from detention centres during this period were recognised as refugees and released
into the Australian community on temporary protection visas. Approximately 95 per
cent of Iranian children and 74 per cent of Afghani children were also found to be
refugees and released into the Australian community. They all waited in detention
centres while their claims were processed — some for weeks, others for months or
years.

At the beginning of 20083, children had spent an average of one year, three months
and 17 days in detention. By December 2003, the average time in detention
increased to one year, eight months and 11 days. As at 1 October 2003, 62 children
(51 per cent of the total number of child detainees) had been in detention for more
than two years. The longest a child has been held in detention is five years, five
months and 20 days. That child was released in 2000 on a protection visa.

Chapter4: Australia’s Human Rights Obligations

Sovereignty brings with it rights and obligations. While Australia has the right to
protect its borders, it also has the obligation to ensure that border protection occurs
in a manner such that all children in Australia’s jurisdiction can enjoy the basic
human rights that Australia has agreed to uphold.

The Inquiry closely examined the meaning of the various human rights in the CRC
with the assistance of United Nations (UN) guidelines and the findings and
comments of UN treaty bodies. The key principles are discussed in this chapter.
More specific rights are discussed throughout the report.

Chapter5: Mechanisms to Protect the Human Rights
of Children in Immigration Detention

The framework for the management of immigration detention centres failed to ensure
that Australia fulfilled its responsibility to children in immigration detention.

The ultimate responsibility for ensuring the protection of the human rights of children
in immigration detention lies with the Commonwealth — through the Parliament, the
Minister for Immigration and Multicultural and Indigenous Affairs (the Minister), the



Department and the courts. Australia’s legislation leaves it to the Minister and
Department to ensure that the conditions of immigration detention meet Australia’s
human rights obligations to children.

In 1999 the Department contracted a private company - ACM - to provide services
to children and others who were in immigration detention. The contract between
the Department and ACM did not fully incorporate the rights which the
Commonwealth owed to children in immigration detention. This meant that even
full compliance with the contract did not guarantee that children in detention were
enjoying all their rights under the CRC. Nor did the Department’s monitoring systems
reliably record or assess whether children were fully enjoying their rights under the
CRC.

The Department made inadequate arrangements with the appropriate State
authorities to provide the advice and services relevant to children in immigration
detention centres. Several Memoranda of Understanding (MOUs) are still being
negotiated despite the fact that mandatory detention of children was introduced in
1992.

Chapter 6: Australia’sImmigration Detention
Policy and Practice

The evidence before the Inquiry demonstrates that Australia’s immigration detention
laws and practices create a detention system that is fundamentally inconsistent
with what the CRC seeks to achieve. The result is a serious and ongoing breach of
a child’s right to personal liberty.

The CRC requires the detention of children to be ‘a measure of last resort’, but
Australia’s detention laws make detention of unauthorised arrival children the first,
and only, resort. The CRC requires the detention of children to be for ‘the shortest
appropriate period of time’, but Australia’s detention laws and practices require
children to stay in detention until they are granted a visa or removed from Australia
— a process that can take weeks, or years. The CRC protects children against
arbitrary detention and requires prompt review before an independent tribunal to
assess whether the individual circumstances of a child justify detention. Australia’s
detention laws, on the other hand, require the detention of all unauthorised arrival
children, irrespective of their individual circumstances, and expressly restrict access
to courts. The result is the automatic, indeterminate, arbitrary and effectively
unreviewable detention of children.

While the detention laws themselves breach the CRC, the manner in which they
have been applied has exacerbated the impact of those breaches. Since 1994, the
Minister has had the power to declare any place in the community a place of
‘detention’ (home-based detention). Children transferred to these places need not
be supervised by ACM staff but they do need to be under the supervision of a
‘directed person’ like a foster carer or school principal. It took a hunger strike, lip-
sewing and a suicide pact in January 2002 before arrangements were made to
transfer a group of unaccompanied children to home-based foster care detention



in Adelaide. As at the end of 2003, only two families had ever been transferred to
home-based detention.

Australia’s laws also provide for release on bridging visas in limited circumstances,
but only one unaccompanied child was released on a bridging visa into foster care
over the Inquiry period. By failing to ensure that unaccompanied children were
taken out of detention centres as quickly as possible, the Minister, as guardian to
unaccompanied children, breached his duty to protect the best interests of these
children and provide them with the special protection and assistance that they
needed to enjoy their right to liberty under the CRC.

Furthermore, while residential housing projects offer improved conditions when
compared to detention centres, children in these projects continue to be deprived
of liberty and cannot live with their fathers. Until late 2002, the rules excluded boys
more than 12-years-old from the Woomera housing project, other than in exceptional
circumstances. Release or transfer of families to places in the community are a far
preferable solution to the ongoing detention of children.

Chapter7: Refugee Status Determination for
Children in Immigration Detention

The evidence before the Inquiry demonstrates that the Commonwealth failed to
take all appropriate measures to incorporate relevant safeguards for children in its
refugee status determination system over the period of the Inquiry and therefore
breached the CRC.

The failure to implement these safeguards in a number of areas is especially serious
for unaccompanied children who have no independent person to support and advise
them through the asylum process.

A system which does not adequately recognise the difficulties faced by, or
accommodate the needs of, children in detention leads to an increased risk that a
child will be returned to a place where he or she faces persecution. It may also
result in the prolonged detention of children.

The weaknesses of Australia’s refugee status determination system, as applied to
children in immigration detention, include:

. Children and their parents are kept in separation detention until they make
an asylum claim. The purpose of separation detention is to isolate new arrivals.
Generally, they cannot make or receive phone calls. Australian law does not
require Department officials to tell families in separation detention that they
have the right to seek asylum and the right to request a lawyer.

. Migration agents are provided to detained families for the primary and merits
review stages, but the quality of assistance is compromised by restrictions
regarding time with, and physical access to, children and parents in remote
facilities.



. Departmental officers are not specially trained to assess the claims of children.
There are no guidelines on how to create a child-friendly environment and no
requirements to take into account special considerations when assessing
the substance of children’s asylum claims.

. Australian law restricts access to judicial review of negative visa decisions,
with the possible consequence that children may be returned to a place
where they will be persecuted. The Department does not provide free legal
assistance to children at the judicial review stage.

. There is a fundamental conflict of interest between the Minister as guardian
of unaccompanied children in detention centres and the Minister as the person
who makes decisions about visas. No other person has been appointed to
fulfil the protective role of guardian, leaving unaccompanied children in
detention centres without any independent advice or support.

. Children processed pursuant to Australia’s ‘Pacific Solution’ legislation have
no access to legal assistance or judicial review for their asylum claims.

Chapter 8: Safety of Children in Immigration Detention

The evidence before the Inquiry demonstrates that the Commonwealth failed to
take all appropriate measures to protect the safety of children in immigration
detention over the period of the Inquiry and therefore breached the CRC.

Between 1999 and 2002, Woomera, Port Hedland and Curtin detention centres
were the site of multiple demonstrations, riots, hunger strikes and violent acts of
self-harm. The longer children were held in such an environment the more likely
they were to be exposed to risks of harm.

When children are detained in a closed environment, the options available to shelter
them from such events are limited. Thus the detention of children in immigration
detention centres simultaneously increases the risk of harm and limits the options
available to address that harm. The Department failed to take the appropriate steps
to minimise the impact of violence on children within that context. The security
standards, policies and procedures in detention centres did not make the protection
of children a priority. While detention staff clearly had the obligation and right to
protect themselves and other detainees, sometimes the security response added
to the risk of harm for children and exacerbated the climate of fear to which children
were exposed. The use of tear gas, water cannons and riot gear in the presence of
children caused them particular distress.

Evidence before the Inquiry revealed other problems encountered by children.

. Lock-down procedures designed to contain violence trapped children within
that violence.

. Headcount procedures were conducted in an obtrusive manner throughout
the night, at certain times in certain centres.



. Children were sometimes placed in special ‘security’ compounds, even if
they were not themselves being punished, exposing them to greater risks of
harm.

. Accommodation of families and single men in the same compound increased
the vulnerability of children to assault by other detainees. The new Baxter
facility addresses this problem appropriately.

. It took until 2001 to clarify the reporting procedures to State child protection
authorities in the event of suspected or actual assault of children. There has
been appropriate reporting since that time.

. Child protection authorities have no jurisdiction to enforce their
recommendations in detention centres. However, in the event of threatened
or actual assault those recommendations were generally implemented.

. MOUs clarifying the role of State and Federal police authorities and State
child protection agencies were still not finalised as at November 2003 (except
in South Australia where an MOU was signed with the child protection authority
in December 2001).

Chapter9: Mental Health of Children in Immigration
Detention

The overwhelming evidence before the Inquiry demonstrates that the Commonwealth
failed to take all appropriate measures to protect and promote the mental health
and development of children in immigration detention over the period of the Inquiry
and therefore breached the CRC.

With respect to some children, the Department failed to implement the clear - and
in some cases repeated - recommendations of State agencies and mental health
experts that they be urgently transferred out of detention centres with their parents.
This failure not only constitutes a breach of a child’s right to mental health,
development and recovery, it also amounts to cruel, inhuman and degrading
treatment.

It is no secret that the institutionalisation of children has a negative impact on their
mental health. The experiences of children detained for long periods in Australia’s
immigration detention centres prove this point many times over. The longer children
were in detention the more likely it was that they suffered serious mental harm.

Children in immigration detention suffered from anxiety, distress, bed-wetting,
suicidal ideation and self-destructive behaviour including attempted and actual
self-harm. The methods used by children to self-harm included hunger strikes,
attempted hanging, slashing, swallowing shampoo or detergents and lip-sewing.
Some children were also diagnosed with specific psychiatric illnesses such as
depression and post traumatic stress disorder.



Mental health experts told the Inquiry that a variety of factors can cause mental
health problems for children in detention including pre-existing trauma, negative
visa decisions and the breakdown of the family unit. These factors are either the
direct result of, or exacerbated by, long-term detention in Australia’s detention
centres. Living behind razor wire, locked gates and under the constant supervision
of detention officers also caused a great deal of stress. While many officers treated
children appropriately, some used offensive language around children and, until
2002, officers in some centres called children by number rather than name.

Although individual mental health staff tried to assist children, there was no routine
assessment of the mental health of children on arrival, insufficient numbers of mental
health staff to deal with the needs of those children and inadequate access to
specialists trained in child psychiatry. Children suffering from past torture and trauma
had no access at all to the relevant specialist services.

The only effective way to address the mental health problems caused or exacerbated
by detention, is to remove the children from that environment. The three case studies
at the end of this chapter illustrate the importance of this measure.

Chapter 10: Physical Health of Children in
Immigration Detention

The evidence before the Inquiry demonstrates that the Commonwealth failed to
take all appropriate measures to protect the physical health of children over the
period of the Inquiry resulting in a breach of the CRC.

The quality of health care in immigration detention centres varied over time. The
Inquiry recognises the significant efforts of individual staff members and the
improvements made during 2002. However, children in immigration detention over
the period of the Inquiry were not in a position to enjoy the highest attainable standard
of health, as required by the CRC, due to the following factors:

. extreme climate and physical surroundings of the remote centres

. insufficient cooling and heating and inadequate footwear for the terrain at
certain times in certain centres

. overcrowding, unsanitary toilets and unclean accommodation blocks at
certain times in certain centres

. failure to individually assess pre-existing nutritional deficiencies

. food was not tailored to the needs of young children, was of variable quality
and great monotony

. uneven provision of baby formula and special food for infants

. failure to conduct comprehensive initial assessments focussed on the health

vulnerabilities of child asylum seekers



. inadequate numbers of health care staff with the paediatric and refugee health
expertise needed to identify and treat particular problems faced by child
asylum seekers

. inadequate numbers of health care staff to deal with the demands of children

. delays in accessing the appropriate secondary health care services, due to
the remote location of centres and unclear referral procedures at certain
points in time

. inadequate numbers of on-site interpreters for the purpose of medical
examinations, especially in Port Hedland

. inadequate preventative and remedial dental care for children detained for
long periods.

Chapter 11: Children with Disabilities in Immigration Detention

The evidence before the Inquiry demonstrates that the Commonwealth failed to
take all appropriate measures to protect the rights of children with disabilities in
immigration detention over the period of the Inquiry and has therefore breached the
CRC.

There is an inherent conflict between the detention of children with disabilities and
the right of those children to enjoy conditions conducive to the ‘child’s active
participation in the community’ and ‘fullest possible social integration and individual
development’ (article 23 of the CRC). Furthermore, while providing care to children
with disabilities is always a challenging task, the detention of children in remote
centres creates additional hurdles. The Inquiry closely examined the services
provided to two families with children with serious disabilities who were detained in
immigration detention centres in 2000 and released in late 2003. Despite the efforts
of individual staff members and significant improvements over 2002, these case
studies demonstrate a failure to ensure:

. routine and prompt consultation with State disability services

. prompt and comprehensive individual case management plans focussed
on providing appropriate care and services

. prompt provision of appropriate aids and adaptations (such as a wheelchair
and eating utensils)

. prompt provision of suitable educational programs conducted by
appropriately qualified staff

. recreational programs tailored to the individual needs of the children

. adequate parental support focussed on coping with the stresses of caring

for children with disabilities in detention

. prompt release or transfer from remote detention centres.



Chapter 12: Education for Children in Immigration Detention

The evidence before the Inquiry demonstrates that the Commonwealth failed to
take all appropriate measures to provide children in immigration detention with an
adequate education over the period of the Inquiry and has therefore breached the
CRC.

While there were significant variations in the amount and quality of education
provided in different detention centres at different times, the education available to
children at on-site schools always fell significantly short of the level of education
provided to children with similar needs in the Australian community. Despite the
significant efforts of teachers, the Inquiry found that there were fundamental
weaknesses in the on-site schools over the period of the Inquiry.

. No curriculum to suit the needs and capacities of children in immigration
detention. This was especially the case for children above the compulsory
age of education. Until late 2002 there was no systematic attempt to adopt
the State curricula available and apply them within the English as a Second
Language (ESL) framework.

. Insufficient infrastructure, curriculum resources, and teachers to support an
appropriate education program for the numbers of children in detention.

. Inadequate hours of schooling. Contact hours were often well below the
standard school day.

. Inadequate educational assessments and insufficient reporting of children’s
educational progress.

. No teachers with ESL qualifications in certain centres at certain points in
time. Detainees without teaching qualifications were sometimes used to make
up the shortfall in qualified teachers. A high turnover of teachers also impacted
on the quality of teaching.

. The inadequacy of on-site education combined with increasing depression
in long-term detainees resulted in low attendance levels at on-site schools at
certain points in time.

Many of these problems were substantially addressed when, in mid 2002, the
Department arranged for increasing numbers of children in immigration detention
to go to local schools. However, not all children were eligible to attend external
schools and the fact that children had to return to detention centres every day
prevented them from taking full advantage of the external educational experience.
It is unacceptable that it took ten years of mandatory detention before the Department
began negotiating MOUs with State education authorities regarding routine access
by children in immigration detention to external schools.



Chapter 13: Recreation for Children in Immigration Detention

The evidence before the Inquiry demonstrates that the Commonwealth provided
children in immigration detention with sufficient opportunities for play and recreation
to meet the low threshold regarding this right in the CRC. However, recreational
opportunities are closely linked to a child’s right to enjoy, to the maximum extent
possible, development and recovery from past trauma. The programs and facilities
provided in detention failed to meet those obligations. There has therefore been a
breach of the CRC.

The Inquiry makes the following findings regarding the play and recreation
opportunities provided to children in detention.

. There were no constraints on children regarding leisure time or access to
outdoor areas, albeit that those outdoor areas were surrounded by razor
wire and usually not grassed. The exception was that children in separation
detention in Port Hedland had limited access to the outdoors.

. By 2002 all centres had play equipment, although the Inquiry notes with
concern that it took two years for playground equipment to be installed at
Woomera.

. Toys and sporting equipment were generally provided, although there were
times when they were insufficient to meet the needs of children in the centres.

. Access to televisions and videos varied between centres, but they were
generally available to children. There were some problems in Baxter.

. Each centre had a recreational program in place, although the quality of
those programs varied. Understaffing and resource constraints meant that
the needs of children in Woomera were not always met. Children detained in
Villawood and Maribyrnong had greater access to recreational programs
due to the proximity of outside community groups and facilities.

. Excursions were arranged on an ad hoc basis at all centres at different points
of time. There were periods of time in some centres when no excursions at
all were offered to children, and in some centres excursions were cancelled
at late notice. However, concerted efforts to offer regular excursions to children
began in late 2001.

Long-term detention impacted on the mental health and development of children
which, in turn, impacted on their enthusiasm to play. At the same time, a disinterest
in play impacted on children’s mental health and development. This highlights the
importance of ensuring that detention is a measure of last resort and for the shortest
appropriate period of time.



Chapter 14: Unaccompanied Children in Immigration Detention

The evidence before the Inquiry demonstrates that the Commonwealth failed to
take all appropriate measures to ensure that unaccompanied children inimmigration
detention received the special protection and assistance they needed to enjoy their
rights and therefore breached the CRC.

Australia’s immigration detention centres are no place for any child, but long-term
detention has a particularly significant impact on unaccompanied children. Since
January 2002, the Department has taken action to address this issue by transferring
most unaccompanied children to foster care homes in the community. As at
December 2003 there were no unaccompanied children in detention centres. This
is a commendable initiative, if somewhat delayed in the making.

Despite the efforts of individual staff members, the management systems designed
to deal with unaccompanied children held in detention centres for long periods
were inadequate to protect their best interests over the period of the Inquiry.

. Designated officers with the responsibility to watch over unaccompanied
children were appointed in Woomera and Port Hedland in early 2001 and in
Curtin by late 2001, long after large numbers of unaccompanied children
started arriving in detention centres in late 1999.

. Individual case management plans were introduced in Curtin in March 2001
and in Port Hedland and Woomera in December 2001. They were formulaic,
sparse in detail, failed to give an accurate picture of the needs of
unaccompanied children or the strategies best suited to meet those needs.
However, ACM Woomera staff initiated weekly Unaccompanied Minor
Committee Meetings in February 2001 which, unlike the case management
plans, indicate that a great deal of attention was given to unaccompanied
children by ACM staff in that centre over 2001.

. The Unaccompanied Minor Teleconferences, which were specifically
designed to bring together the Department’s detention centre staff and central
office staff to address the well-being of unaccompanied children, only
commenced in December 2001, long after the children began arriving in
detention centres.

. The Department Manager monthly reports to central office rarely mentioned
unaccompanied children. Woomera Department staff, at best, only attended
half of ACM’s Unaccompanied Minor Committee Meetings each month. There
were several months when Department Managers did not attend any meetings
at all.

. State child welfare authorities were not routinely consulted for advice when
children arrived in detention centres; however, they were called when things
went wrong. For example, they were consulted in January 2002 when several
unaccompanied children threatened to commit suicide unless they were
released from detention.



The Minister, as guardian of unaccompanied children, and his Departmental
delegates, failed to satisfy the duty to ensure that the best interests of
unaccompanied children were their ‘basic concern’, as required by the CRC. There
were two primary reasons why this occurred.

. There is an insurmountable conflict between the Minister’s role as the executor
of Australia’s mandatory detention policy and his or her role as the guardian
of unaccompanied children detained in furtherance of that policy.

. The Departmental staff on whom the Minister relied did not have child welfare
expertise and were not given appropriate training, support or guidance in
the form of policies and procedures until late 2002. They were, therefore, in
no position to monitor the care arrangements made by ACM or fulfil that role
themselves. The Department failed to ensure routine consultation with State
child welfare authorities who do have the appropriate expertise.

The Inquiry is concerned that there were no clear policies ensuring that children
who were temporarily separated from their parents (due to hospitalisation, behaviour
management or imprisonment of parents) were provided with appropriate care.
However, the Inquiry finds that sufficient efforts were made to facilitate regular contact
between these children and their parents within the context of the detention
environment.

In addition, the Inquiry finds that the Commonwealth complied with the CRC by
providing appropriate tracing services to unaccompanied children with parents
overseas.

Chapter 15: Religion, Culture and Language for
Children in Immigration Detention
Australia has provided children in immigration detention with sufficient opportunities

for the practice of religion, culture and language to meet the low threshold regarding
those rights in the CRC.

Children in immigration detention were provided with a range of facilities regarding
religion, culture and language.

. Most centres reserved space for public prayers and services. Children could
pray in those facilities or in their private accommodation, albeit in cramped
conditions.

. Outside clergy were generally permitted access to the detention centres.

However, it was difficult for many clergy to travel to remote centres. Detainees
were free to appoint their own representatives to conduct religious services.

. In some cases, religious instruction and texts were provided. Parents were
permitted to engage in the religious instruction of their children.

. Certain special cultural events and Muslim and Christian religious festivals
were facilitated.



. Efforts were made to provide halal food for the Muslim population.

. Detainee children were not denied the right to use their own language with
their families and other detainees.

Some children in immigration detention felt unsafe due to fears of bullying and
harassment regarding their religious beliefs. The Department took some general
measures to try to protect children and their families from such harassment, for
example by providing separate and secure accommodation to Sabian Mandaean
families in a few instances. However, there is no evidence of a more comprehensive
preventative approach to discrimination and harassment — for example through
educational programs promoting tolerance and respect. The Inquiry also finds that
there was insufficient cultural awareness training for most staff members working
inside detention centres over the period of time covered by the Inquiry.

Further, the detention of children in remote areas limited a child’s ability to fully
enjoy his or her rights. In particular, access to appropriate temples, clergy, religious
schools, language schools, cultural centres, culturally appropriate foods was limited.
These factors were particularly problematic for children from Muslim and Sabian
Mandaean religions. The impact of these restrictions increased the longer children
were in detention.

Chapter 16: Temporary Protection Visas for Children
Released from Immigration Detention

Australia’s laws fail to ensure that children released from immigration detention on
temporary protection visas (TPVs) can enjoy their right to mental health, development,
recovery from past trauma and family unity and therefore result in a breach of the
CRC. The laws also fail to take into account the special protections owed to
unaccompanied children and asylum-seeking children.

Children released from detention on TPVs fled their homes out of fear of persecution
and sought Australia’s protection. The evidence before the Inquiry demonstrates
that the TPV system poses substantial barriers to their successful integration into
Australian society for two primary reasons.

. The temporary nature of the visa creates a great deal of uncertainty for refugee
children. This uncertainty affects their mental health and impacts on their
capacity to fully participate in educational opportunities offered in Australia.

. The absence of the right to family reunion for the duration of the TPV (other
than by the exercise of Ministerial discretion), combined with the effective
prohibition on overseas travel, means that some children may be separated
from their parents and siblings for long — potentially indefinite — periods of
time.

Although temporary status and the denial of family reunion has a particularly high
impact on unaccompanied children, those children are generally well cared for by
State agencies on release.



The health, education and social services attached to TPVs satisfy the requirements
of the CRC. However, the limited settlement services, including housing assistance,
stringent reporting requirements in order to receive Special Benefit, limited
employment assistance programs and limited English language tuition for adults
all put additional strain on families trying to recover from their past persecution and
detention experiences.

Chapter 17: Major Findings and Recommendations
of the Inquiry

The mandatory, indefinite and effectively unreviewable immigration detention of
children who arrive in Australia without a visa has resulted in multiple and continuing
breaches of children’s fundamental human rights. The Inquiry’s primary findings
and its recommendations are set out in Part A of this Executive Summary. Those
findings are in addition to the detailed findings in Chapters 5-16 summarised above.

The Inquiry’s recommendations are based on Australia’s human rights obligations,
the practice of other nations around the world and submissions made to the Inquiry.

The Department expressed several objections to the recommendations made by
the Inquiry. Generally speaking, the Department’s objections are the result of a
fundamental difference in perspective between the Inquiry and the Department as
to what is required by international human rights law. Briefly summarised, the Inquiry’s
view (supported by UN and Australian experts) is that because deprivation of liberty
is such an extreme measure to impose on a child, the need to detain must be
justified in the case of each and every child. The Department, on the other hand, is
of the view that detention need only be justified in a general sense.

The Inquiry rejects each of the Department’s six primary objections:

1. Introducing routine and systematic review of the need to detain in the
individual circumstances of each case would clog courts and slow down
visa processing.

* Adopting such a process would be no different to applying the
existing domestic criminal bail procedures to children in
immigration detention.

* Extra expense and time is no justification for denying this
fundamental right.

2. Statistics suggest that all children must be detained to ensure availability for
processing and removal.

* There are no domestic or international statistics suggesting that
child asylum seekers are a special flight risk.

* More than 92 per cent of unauthorised arrival children are genuine
refugees and therefore have no incentive to abscond.



Even if there were evidence suggesting that children are likely to
abscond, this would only justify detention of those specific
children assessed to be an actual flight risk, and even then
detention should only be used as a last resort.

Mandatory detention helps deter children and families from coming
by boat to Australia.

There is no evidence linking mandatory detention with decreasing
numbers of child boat arrivals. Mandatory detention has been in
place since 1992 and since that time there have been ebbs and
flows of arrivals.

If the purpose of the mandatory detention policy were deterrence,
this would be contrary to human rights law.

It is too expensive to support children in the community during visa
processing.

Recent studies suggest that it would be cheaper to support child
asylum seekers in the community than keep them in detention.

It is too difficult to codify human rights protections for children in
detention in legislation.

Difficulties in codifying human rights protections for children in
immigration detention should be no barrier to engaging in the
task.

State laws regarding the rights of juveniles in detention provide a
good model.

There is nowhere to put unauthorised arrivals.

There is plenty of room in Australia and a willingness in the
community to welcome and support asylum seekers.
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1. Introduction

Please do not limit the audience of these reports to the Immigration
Department and the Minister. We would like to urge you to educate the public
to pass on the report to newspapers and the other electronic media so that
the public can learn what is going on in the immigration detention camp,
and | know that public opinion is shifting when they become aware of what
is happening.

Father, Port Hedland, June 2002

I think that the children should be free and when they are there for one year
or two years they are just wasting their time, they could go to school and
they could learn something. They could be free. Instead they are like a bird
in a cage.

Ten-year-old previously detained at
Curtin, focus group, Perth

The year 1992 marked a watershed in Australia’s treatment of asylum seekers who
arrive on our shores without a visa (unauthorised arrivals). Amendments to the
Migration Act 1958 (Cth) (Migration Act) introduced mandatory detention provisions
for unauthorised boat arrivals.” A year earlier, the Department of Immigration and
Multicultural and Indigenous Affairs (the Department or DIMIA) had commissioned
Port Hedland Immigration Reception and Processing Centre (IRPC) in Western
Australia as the first remote location detention centre, to hold and process these
asylum seekers pending resolution of their cases.

In 1999, Port Hedland IRPC was joined by Curtin IRPC also in Western Australia
and Woomera IRPC in South Australia. Curtin and Woomera were mothballed in
2002 and 2003 respectively and the Baxter Immigration Detention Facility opened
in 2002 in South Australia. Other centres in metropolitan settings long used for
immigration purposes, namely Perth Immigration Detention Centre (IDC), Villawood
IDC in Sydney and Maribyrnong IDC in Melbourne, are also relevant to this report.
Temporary facilities on Christmas Island and the Cocos (Keeling) Islands were also
created. Furthermore, since late 2001, detention facilities in Nauru and Papua New
Guinea have been used for persons seeking asylum in Australia.?

From mid-1999 there was a large increase in the total number of people taken into
immigration detention to nearly 8000 per year, almost double the number for the



year 1998-1999.2 Many of these detainees were children arriving by boat and most
were taken to one of the remote location detention centres. By late November 2001
when the Inquiry was announced, there were 714 children in immigration detention,
58 of them unaccompanied.*

In the Human Rights Commissioner’s 2001 Report on Visits to Immigration Detention
Facilities, the Commissioner noted that he was becoming increasingly concerned
about the situation of children in detention, especially their psychological stress,
their exposure to violence within the centres and the lack of educational opportunities.

The situation of children in detention also became the focus of the Australian
community during 2001 with increased media attention about their plight. Of
particular note was an ABC Four Corners program, detailing the situation of Shayan
Badraie, a child detained at Woomera and then Villawood, who was seriously
adversely affected by his experience of immigration detention.® Following a
heightened awareness of the situation of children in immigration detention, non-
government organisations also began communicating their concerns to the Human
Rights and Equal Opportunity Commission (the Commission) regarding the rights
of these children.

The mandatory detention of unauthorised arrivals has been the subject of numerous
investigations by the Commission, parliamentary committees and other bodies.
Reports include:

* AReport on Visits to Immigration Detention Facilities by the Human
Rights Commissioner 2001, Human Rights and Equal Opportunity
Commission, October 2002

* AReport on Visits to Immigration Detention Centres, Joint Standing
Committee on Foreign Affairs, Defence and Trade, June 2001

* Reportinto Immigration Detention Procedures, Report to Minister
for Immigration and Multicultural Affairs, Phillip Flood AO, February
2001

* Not the Hilton, Joint Standing Committee on Migration, September
2000

* A Sanctuary under Review, Senate Legal and Constitutional
References Committee, June 2000

* Immigration Detention: Human Rights Commissioner’s 1998-99
Review, Human Rights and Equal Opportunity Commission
* Those who've come across the seas. Detention of unauthorised

arrivals, Human Rights and Equal Opportunity Commission, May
1998

* Immigration Detention Centres Inspection Report, Joint Standing
Committee on Migration, August 1998

* Asylum, Border Control and Detention, Joint Standing Committee
on Migration, February 1994,



The Commonwealth Ombudsman’s office has also issued ten reports, investigations
and submissions regarding immigration detention since 1995.8

As with the above reports, this report — A last resort? — predominantly focuses on
the treatment of people arriving in Australia without a visa who are seeking asylum
and hope to engage Australia’s refugee protection obligations. Those who arrive
by boat have been colloquially labelled ‘boat people’; however, it is important to
remember that unauthorised arrivals come to Australia by both air and sea.

So what does this report add that has not already been covered by these earlier
reports?

First, the National Inquiry into Children in Immigration Detention is the first time that
any institution examining Australia’s mandatory detention regime has focussed
purely on the impact that the system has on children. The Inquiry has rigorously
assessed the experience of children in immigration detention against all of the
relevant provisions of the Convention on the Rights of the Child (CRC). This is the
first time that this has been done in Australia.

Second, despite this Commission’s 1998 findings in Those who've come across
the seas that Australia’s mandatory detention regime is contrary to international
law, the Australian Government persists in applying the policy to children and their
families. The Commission believes that the Commonwealth of Australia should clearly
understand the inevitable consequences that this policy has — both for individual
children and families and on Australia’s compliance with the CRC. The Commission
hopes that this information will provide a more sound basis for assessing the
appropriateness of the mandatory detention policy for Australia.

Third, while many community groups have explored the issue of children in detention
over the past few years, this Commission has unique powers to require the
Department and the detention services provider, Australasian Correctional
Management Pty Limited (ACM) to produce documents relating to the management
of detention centres. The Inquiry has used those powers throughout its evidence
gathering process and cites those documents extensively. The Inquiry also convened
public hearings and facilitated a public submission process that allowed many
members of the staff involved in detention management to tell their stories. Similarly,
the Inquiry visited detention centres to interview children and their families and also
interviewed families released from detention, in order to capture the voices of children
who have experienced immigration detention. The Commission hopes that these
factors provide a unique perspective on the detention system and increased
transparency for the public.

1.1  What power does the Commission have to hold an inquiry?

One of the ways in which the Commission monitors Australia’s compliance with its
international human rights obligations is to conduct inquiries. The National Inquiry
into Children in Immigration Detention was established according to the Human
Rights and Equal Opportunity Cormmission Act 1986 (Cth) (HREOC Act).



Under the HREOC Act, the Commission has specific legislative functions and
responsibilities for the protection and promotion of human rights. Among other
functions, the Commission can:

* examine enactments for the purpose of ascertaining whether the
enactments are inconsistent with or contrary to any human right
and report to the Minister the results of any such examination
(section 11(1)(e))

* inquire into acts or practices that may be inconsistent with or
contrary to any human right (section11(1)(f))

e promote an understanding, acceptance and public discussion
of human rights in Australia (section 11(1)(g))

* advise on laws that should be made by the Parliament or action
that should be taken by the Commonwealth on matters relating
to human rights (section 11(1)(j))

* advise on what action, in the opinion of the Commission, Australia
needs to take to comply with the provisions of the International
Covenant on Civil and Political Rights (ICCPR), the Declarations
annexed to the Act or any relevant international instrument
declared under the Act (section 11(1)(k)).

The Terms of Reference of the National Inquiry into Children in Immigration Detention
rely primarily on the Commission’s functions under sections 11(1)(e) and 11(1)(f)
of the HREOC Act, in addition to the other functions listed above.

The ‘human rights’ specified in these functions are outlined in a number of human
rights treaties and instruments scheduled to the HREOC Act. The Inquiry has
investigated, in particular, whether the detention of children in immigration detention
facilities is consistent with Australia’s obligations under the CRC.

The Commission can conduct an inquiry in ‘the manner in which it sees fit’. However,
the HREOC Act does establish some basic requirements. When the Commission
undertakes an investigation of an act or practice that may be inconsistent with
Australia’s human rights obligations, the Commission must endeavour to settle the
matter by way of conciliation where it considers it appropriate to do so. However,
the Commission considers that the nature of a public inquiry of this scale makes
conciliation inappropriate. In the absence of conciliation or settlement, the
Commission is required to report to the Attorney-General in relation to the inquiry.

The Commission is required under the HREOC Act to include in its report any
recommendations regarding the amendment of laws ‘to ensure that the enactment
is not ... inconsistent with or contrary to any human right’. Those recommendations
are contained in Chapter 17, Major Findings and Recommendations.

As set out in more detail in Chapter 2 on Methodology, the Department and ACM
have the right to make submissions in relation to each act or practice about which
the Commission has formed a preliminary view. They also have the right to indicate
what action they have taken in response to the Commission’s findings. This process



seeks to provide both parties with procedural fairness regarding all allegations
adverse to them. The process adds to the integrity of the report. It also lengthens
the reporting period.

1.2 What are the terms of reference for the Inquiry?

The Human Rights Commissioner announced the commencement of this Inquiry
on 28 November 2001 and published its Terms of Reference on that same date.”

The Terms of Reference are as follows:

The Human Rights Commissioner, Dr Sev Ozdowski, will conduct an Inquiry
into children in immigration detention on behalf of the Commission.

The Commissioner will inquire into the adequacy and appropriateness of
Australia’s treatment of child asylum seekers and other children who are, or
have been, held in immigration detention, including:

1. The provisions made by Australia to implement its international human
rights obligations regarding child asylum seekers, including
unaccompanied minors.

2. The mandatory detention of child asylum seekers and other children
arriving in Australia without visas, and alternatives to their detention.

3. The adequacy and effectiveness of the policies, agreements, laws, rules
and practices governing children in immigration detention or child asylum
seekers and refugees residing in the community after a period of
detention, with particular reference to:

the conditions under which children are detained

health, including mental health, development and disability
education

culture

guardianship issues

security practices in detention.

4. The impact of detention on the well-being and healthy development of
children, including their long-term development.

5. The additional measures and safeguards which may be required in
detention facilities to protect the human rights and best interests of all
detained children.

6. The additional measures and safeguards which may be required to
protect the human rights and best interests of child asylum seekers and
refugees residing in the community after a period of detention.

‘Child” includes any person under the age of 18.



1.3 What s the time period covered by the Inquiry?

The Inquiry sought to address the conditions in detention in the period starting 1
January 1999 and ending 31 December 2002. However, the majority of the evidence
before the Inquiry relates to experiences between 2001 and 2002. Furthermore,
due to the protracted nature of the reporting process, the Inquiry has been able to
update some of the material facts up until December 2003. The time periods to
which the specific evidence applies is set out in the text of the report to the extent
possible.

1.4 Who are the Commissioners who conducted the Inquiry?

Dr Sev Ozdowski, the Human Rights and Equal Opportunity Commission’s Human
Rights Commissioner, conducted the Inquiry. Dr Robin Sullivan and Professor Trang
Thomas were appointed as Assistant Commissioners in order to provide expert
advice.

Dr Sullivan has been the Queensland Commissioner for Children and Young People
since April 1999, after a long career in the Queensland Department of Education.

Professor Thomas is a Professor of Psychology at the Royal Melbourne Institute of
Technology and Director of Science at the Australian Psychological Society. Other
current appointments include the Council for Multicultural Australia and the National
Health and Medical Research Council.

Together with the Human Rights Commissioner, the Assistant Commissioners
conducted public hearings and visits to immigration detention facilities. They also
contributed to the development of the report and its recommendations. The Inquiry
is grateful to have had the benefit of their expertise.

1.5 What is the structure of the report?

Chapter 2 of this report sets out the methodology used for the Inquiry. Chapter 3
provides some background statistics on the children who form the subject of the

Inquiry.

Chapter 4 briefly sets out Australia’s obligations under international human rights
law. Chapter 5 explains how those rights are enforced within the context of
immigration detention, with a focus on the detention services contract with ACM.

Chapter 6 sets out Australia’s immigration detention policy as it applies to children
who arrive in Australia without a visa and assesses whether it complies with
international human rights law.

Chapter 7 examines whether Australia’s refugee status determination system
properly takes into account the special needs of children.

Chapters 8-15 analyse whether the various rights to which children in immigration
detention are entitled have been enjoyed within the detention environment.



Chapter 16 assesses whether children who are released from detention into the
Australian community on temporary protection visas can enjoy their human rights.

Finally, Chapter 17 sets out the Inquiry’s major findings and recommendations. It
also explains the key principles that should guide the development of new laws
applying to children who arrive in Australia without a visa.

Endnotes

1

For more on the history of immigration detention see Justice AM North and P Decle, ‘Courts and
Immigration Detention: The Australian Experience’, Address to the Conference of the International
Association of Refugee Law Judges, Wellington, New Zealand, October 2002.

For reasons that are more fully explained in Chapter 2 on Methodology, the Inquiry was unable to
inspect the facilities in Nauru and Papua New Guinea. However, the Inquiry did receive some
submissions about those facilities and is in a position to analyse the legislation that brings those
facilities into play. Therefore, to the extent that the Inquiry feels able to comment it has done so
throughout this report.

Unlawful non-citizens taken into immigration detention: 1997-1998, 2716; 1998-1999, 3574; 1999-
2000, 8205; 2000-2001, 7881; 2001-2002, 7808. DIMIA, Fact Sheet 82, Immigration Detention, at
http://mww.immi.gov.au/facts/82detention.htm, viewed 19 August 2003.

The Inquiry was announced on 28 November 2001. Figures are for 28 November 2001
(unaccompanied children) and 1 December 2001 (all children). For further statistics on childrenin
immigration detention see Chapter 3, Setting the Scene.

The Commission received a complaint about Shayan Badraie’s treatment in detention and found
that his rights had been breached by the Commonwealth. See Human Rights and Equal Opportunity
Commission, Report of an inquiry into a complaint by Mr Mohammed Badraie on behalf of his son
Shayan regarding acts or practices of the Commonwealth of Australia (the Department of Immigration,
Multicultural and Indigenous Affairs), HREOC Report No. 25, 2002. The Government did not accept
that the treatment of Shayan Badraie breached its international obligations. See further the case
study at the end of Chapter 8 on Safety.

Commonwealth Ombudsman, Australia, at www.ombudsman.gov.au.

For a detailed account of the methodology used by the Inquiry see Chapter 2 on Methodology.
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2. Inquiry Methodology

The Inquiry has been committed to hearing from all parties in the Australian
community who have been involved with the immigration detention of children. This
includes current and former detainee children themselves and their parents, the
Department of Immigration and Multicultural and Indigenous Affairs (the Department
or DIMIA), the detention services provider Australasian Correctional Management
Pty Limited (ACM), former detention centre staff, State authorities, service providers
who have offered families assistance after a period of detention, professional
organisations, non-government organisations and individuals.

This chapter discusses the ways in which the Inquiry has gathered evidence,
including:

2.1.1 Confidentiality directions issued to encourage people to speak out

2.1.2 Visits to immigration detention facilities

2.1.3 Public submissions

2.1.4 Public hearings

2.1.5 Focus groups and other interviews

2.1.6 Evidence from the Department

2.1.7 Evidence from ACM

The chapter then sets out the manner in which that evidence has been assessed.
In particular it addresses the following issues:

2.2.1 General approach to incorporating evidence
2.2.2 Assessing the probative value of evidence
2.2.3 Selection and use of case studies

2.2.4 Context for analysis of the evidence



2.1 How did the Inquiry gather evidence?

2.1.1 Confidentiality directions to encourage the giving of evidence

Children’s participation is a central theme of the Convention on the Rights of the
Child (CRC):

States Parties shall assure to the child who is capable of forming his or her
own views the right to express those views freely in all matters affecting the
child, the views of the child being given due weight in accordance with the
age and maturity of the child.

Convention on the Rights of the Child, article 12

However, encouraging children who have experienced detention to speak out has
not been easy. There was some concern that disclosure of personal information
might give rise to concerns of persecution in some asylum seekers’ countries of
origin. Some detainee children and parents also told the Inquiry that they were
afraid that talking about their situation might affect their claim for asylum. Even
families living in the community on temporary protection visas were anxious that
their applications for protection, when their current visas lapse, might be
compromised if they spoke publicly to the Inquiry. For example, the Coalition
Assisting Refugees After Detention, a community group in Western Australia, told
the Inquiry that:

[R]efugees are most reluctant, we have found, to tell their story publicly
because they fear that any implied criticism of the government will somehow
harm their chances of converting their temporary protection into permanent
protection. They feel very strongly about that.!

In the light of these concerns, on 19 April 2002 the Inquiry issued confidentiality
directions to preserve the anonymity of all refugees and asylum seekers giving
evidence, producing information or documents, and making submissions to the
Inquiry.?

The Inquiry also granted anonymity to any other person who requested that their
contribution be confidential, in order to encourage people to give evidence.® The
Inquiry was nevertheless surprised by the number of requests for confidentiality. It
became apparent that detainees and people living in Australia post-detention were
not the only people concerned about speaking publicly. Many former detention
centre staff wanting to talk to the Inquiry would only do so anonymously, nervous of
the consequences of their speaking publicly. However, some of these people agreed
to ‘go public’ after time had elapsed.

In addition, the Inquiry heard that service providers in the community who work with
people living on temporary protection visas, and who receive funding from the
Department, were reluctant to speak to the Inquiry. For example, the New South
Wales Council of Social Services gave evidence that Migrant Resource Centres
had expressed a reluctance to speak publicly about issues affecting temporary
visa holders out of fear that if they did so they might lose their funding from the
Department.*



While the confidentiality orders were necessary and desirable in themselves, they
have, nevertheless, had an impact on the extent to which the Inquiry is able to
transparently reveal the factual foundations underpinning some of its conclusions.
This is discussed further in section 2.2.1 below.

Furthermore, the Inquiry made confidentiality directions in relation to some
documents provided to the Inquiry by the Department and ACM. This is discussed
further in section 2.1.6(b).

2.1.2 \Visits to immigration detention facilities

Over 2002, the Inquiry visited every immigration detention facility within Australia.
Other than the January 2002 visit to Woomera, all of the visits were conducted by
the Human Rights Commissioner (the Commissioner), variously assisted by the
Assistant Commissioners, and supported by staff from the Inquiry.

Visits were conducted as follows:

21-283 January 2002 Phosphate Hill Immigration Reception Centre, Christmas
Island®

25-26 January 2002 Cocos (Keeling) Islands Immigration Reception Centre

25-29 January 2002 Woomera Immigration Reception and Processing Centre
and Woomera Residential Housing Project (RHP)®

28-29 May 2002 Maribyrnong Immigration Detention Centre

11 June 2002 Perth Immigration Detention Centre

12-13 June 2002 Port Hedland Immigration Reception and Processing
Centre

17-18 June 2002 Curtin Immigration Reception and Processing Centre

27-29 June 2002 Woomera and Woomera RHP

15-16 August 2002 Villawood Immigration Detention Centre

26-27 September 2002 ~ Woomera and Woomera RHP
12-13 December 2002 Baxter Immigration Detention Facility

The Inquiry was also hoping to inspect the facilities on Nauru and Manus Island in
Papua New Guinea. This is where asylum seekers removed from Australia’s excised
zones, or intercepted in international waters, are taken pursuant to the so-called
‘Pacific Solution’ legislation.”

On 11 July 2002, the Inquiry requested that the Department facilitate a visit to those
detention facilities. On 29 July 2002, the Department responded to the request,
expressing the view that ‘since the Human Rights and Equal Opportunity Commission
Act 1986 (Cth) (HREOC Act) ... does not have extra-territorial effect, the
Commission’s inquiry function does not extend to those facilities’.

On 17 September 2002, the Commissioner wrote to the Secretary of the Department,
expressing the view, on advice received from Senior Counsel, that the involvement
of Commonwealth officers in both the operation of centres on Nauru and Manus
Island and the forcible removal of asylum seekers to those centres, enlivened the
Commission’s powers. The Commissioner requested a reassessment of the



Secretary’s decision. However, on 4 October 2002, the Department reiterated its
position that the HREOC Act did not have extra-territorial effect and declined to
assist the Inquiry with these visits. In these circumstances, the Inquiry formed the
view that it would be neither feasible nor productive to make further attempts to visit
the detention facilities in Nauru and Papua New Guinea.

During the visits to the Australian centres, the Inquiry inspected the facilities and
services available to detainees, observed the daily operation of the centres,
conducted interviews with the Department and ACM managerial and operational
staff, and attended meetings with detainee representative committees.

The Inquiry also interviewed all detainee families and children who wanted to speak
with the Commissioner and staff. A total of 112 separate interviews were conducted
with children and families in detention. The interviews were conducted in private,
without the presence of the Department or ACM staff and, where appropriate, with
the assistance of an interpreter.2 Almost all of the interviews conducted were taped
and transcribed and are quoted throughout this report.® Consistent with the directions
made to protect the identity of refugees and asylum seekers, the Inquiry has taken
care to avoid identifying detainees.

Where the Inquiry believed that it was appropriate to seek documents in relation to
information given by detainee children or parents during interviews, the Inquiry first
sought specific consent from parents.’ Those documents, and the testimony of
the children and parents themselves, form the basis of the majority of the case
studies used in this report (see further section 2.2.3 below).

A significant challenge for the Inquiry during its detention centre visits was to
appropriately balance the information provided by the Department or ACM against
that provided by detainees and other observers. There was often considerable
discrepancy in the various versions of events presented to the Inquiry. The Inquiry
carefully assessed all of the evidence before attempting to resolve such
discrepancies (see section 2.2.2 below).

The Inquiry was also concerned that, on occasion, the conditions it observed during
the visits were not those ordinarily enjoyed by detainees. The Inquiry consistently
heard from detainees that conditions in the centre were enhanced immediately
prior to the visits from the Inquiry. For example, the Inquiry heard from detainees
that televisions were repaired after a long period of disrepair immediately prior to
the Inquiry’s visit to Curtin IRPC in June 2002, and that children were also provided
with new clothes prior to this visit. Similar claims by detainees have been reported
by the Joint Standing Committee on Foreign Affairs, Defence and Trade.™

Furthermore, two former ACM staff members from two separate detention centres
claimed that the centres had been ‘prettied up’ prior to a visit by the Human Rights
and Equal Opportunity Commission (the Commission) and, at Woomera, that staff
had been directed what to say.> On the other hand a Departmental staff member
at Woomera reported that during his time there conditions such as food and
cleanliness were not improved prior to official visits, although problems in getting



certain service staff, such as psychologists, were ‘miraculously speeded up when
there was a visit’.”® Both the Department and ACM have told the Inquiry that any
improvements that occurred prior to the Inquiry’s visit would have been part of the
regular repairs and service provision.™ The Inquiry has taken all these views into
account when assessing the evidence gathered during its visits.

Despite these challenges, the first hand observations and interviews conducted by
the Inquiry during these visits were a vital source of evidence. They were invaluable
in fully appreciating the physical and social nature of the environment in which
children were being held, and understanding the difficulties that such an environment
creates for meeting the needs of children. In particular, it was during these visits
that the Inquiry began to appreciate the significant impact of detention on the
emotional well-being of children, discussed in detail in Chapter 9 on Mental Health.

2.1.3 Public submissions

On the day it was announced, 28 November 2001, the Inquiry called for public
submissions. The original deadline for submissions was 15 March 2002. That date
was extended until 3 May 2002 in response to a number of requests for further time.
The Inquiry accepted submissions after that date at its discretion.

The Inquiry published Background Papers on the international legal principles
relevant to the terms of reference on 22 February 2002, in order to assist organisations
and individuals wishing to make submissions to the Inquiry.

The Inquiry received 346 submissions, including 64 that were confidential.
Submissions came from a wide range of organisations representing detainees,
human rights and legal bodies, members of the public, religious organisations,
State government agencies and a range of non-government policy and service-
providing groups. The Department also made a submission to the Inquiry. A number
of current and former detainees, as well as former detention centre staff, also
provided statements to the Inquiry.

Submissions took a variety of forms. The vast majority of submissions were in the
form of detailed written commentary; however, the Inquiry also received tapes,
drawings and poetry. Most of the public submissions for which the Inquiry was able
to obtain an electronic copy have been placed on the web site. A complete list of
submissions is provided in Appendix One to the report.’®

In keeping with the Inquiry’s confidentiality directions, submissions were amended
where necessary to remove the names and identifying features of asylum seekers,
and other individuals who were named. Some submissions were made confidential
upon request, or at the discretion of the Commissioner.

The Inquiry is extremely grateful to all those who made submissions. The time,
energy and expertise that members of the public devoted to this task was
considerable. To the extent that the content of the submissions can be summarised,
they broadly fall into the following categories of information:



1. Stories about and from certain asylum seekers (most of which
were de-identified).

2. Reports about the practices and conditions in detention centres.

3. Experiences and observations of former detention centre staff
and consultants.

4. Evidence and analysis from medical and legal experts.
5. General comments on Australia’s detention policy.

The submissions were useful in highlighting to the Inquiry certain areas which
warranted further investigation. As a result of issues raised by submissions received,
the Inquiry made a number of requests for primary records and information by way
of Notices issued to the Department and ACM.

Many submissions provided useful and persuasive evidence. Some contained first
hand accounts of the detention experience while others contained the views of
qualified professionals, such as doctors, who were able to give opinions based on
their experience with current or former detainees. The Inquiry was assisted by the
legal analysis of the detention laws which was contained in some of the submissions
received.

Submissions also provided an opportunity for members of the public to voice their
views and concerns about the detention of children. It is an issue which has been
the subject of significant debate in the community and the process of conducting
the Inquiry provided an important forum in which these views could be raised.

2.1.4 Public hearings

The timetable of public hearings was as follows:

Melbourne 30-31 May 2002

Perth 10 June 2002

Adelaide 1-2 July 2002

Sydney 15-17 July 2002

Brisbane 6 August 2002

Sydney 12 September 2002 (DIMIA and ACM)
Sydney 2-5 December 2002 (DIMIA and ACM)
Sydney 19 September 2003 (ACM)

The hearings were conducted by the Human Rights Commissioner, assisted
variously by the Assistant Commissioners and supported by Inquiry staff and legal
counsel. All oral evidence was provided on oath or affirmation.



Methodology

Inquiry Commissioner Dr Sev Ozdowski (centre) with Assistant Commissioners, Dr Robin Sullivan (right)
and Professor Trang Thomas (left) at Brisbane Hearing.

The primary purpose of the public hearings was to allow the Inquiry to further explore
the information contained in written submissions and provide a forum in which the
issues which were the subject of the Inquiry could be discussed. The Inquiry is
grateful to all those who contributed their time, expertise and experience to the
hearing process by providing oral evidence, including:

e former detainees

* representatives of the Department and ACM
» former staff of the detention facilities

* state government representatives

* professional representative bodies

* legal practitioners

* medical practitioners

* mental health practitioners

* educators

* non-government organisations

* academics

* agencies providing services to temporary protection visa holders
* interested members of the community.

A schedule of hearings is provided in Appendix Two to this report. Transcripts of all
public hearings were placed on the Inquiry’s web site. All witnesses were provided
a copy of the draft transcript for corrections.
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As set out in section 2.1.1, in order to encourage full disclosure, the Inquiry offered
all potential witnesses the opportunity to give evidence in confidence. As a result,
the Inquiry heard 50 persons in 24 confidential sessions, including former detainees,
former detention centre staff and non-government organisations. Some of those
witnesses subsequently decided to make their evidence public.

The Inquiry offered the assistance of a counsellor to those persons it considered
may have found it traumatic to give evidence to the Inquiry. Those witnesses were
also encouraged to bring a support person while they gave evidence.

Three of the hearings were dedicated to obtaining evidence and legal submissions
from the Department and ACM, as the bodies responsible for the management of
the detention system. The first of those was convened to allow the Department and
ACM to make submissions in support of an application to prevent the publication
of documents provided to the Inquiry pursuant to the Notices that had been issued.
This hearing was conducted in camera to allow free discussion about documents
that were the subject of the application for confidentiality. However, an edited
transcript of those hearings was later published on the Inquiry’s web site.

The second hearing with the Department and ACM provided the opportunity for the
Inquiry to obtain further oral evidence from the Department and ACM. The third
hearing, which involved ACM only, followed a request by ACM to provide further
oral evidence and submissions in response to the Inquiry’s draft report. These
latter two hearings are discussed further below.

In addition to being an important source of evidence, some of the oral evidence
formed the basis for further investigation by the Inquiry. The public hearing process
was an opportunity to stimulate public debate and discussion and ensure greater
transparency of the system of immigration detention and the conditions under which
children are detained.

2.1.5 Focus groups and other interviews

The Inquiry found that former detainee children generally would not provide written
submissions and were not comfortable appearing in the formal setting of a hearing.
The child-friendly environment of a focus group helped to enable children to fully
express themselves.

Therefore, in addition to speaking to detainee children during visits to detention
centres, focus groups with former detainee children and young people were held
throughout the country to obtain first-hand views of the experience and impact of
detention.

The following focus groups were conducted:

Melbourne May 2002 (8 groups, 35 children)

Perth June 2002 (5 groups, 36 children)

Adelaide July 2002 (7 groups, 3 individual interviews, 58 children)
Sydney March, April, July, September 2002 (5 groups, 44 children)

Brisbane August 2002 (4 groups, 24 children)



Focus groups were generally organised with the assistance of State-based torture
and trauma agencies. In most focus groups, either a representative from the relevant
agency or a psychologist was present to offer support to the children. Participation
in any focus group was voluntary and on the basis of complete anonymity.

Focus groups usually consisted of former detainee children only. However, some
groups were composed of family groups and others included adult individuals with
some connection to the children. For example, the Inquiry interviewed a group of
Iragi mothers in a playgroup with their small children.

In addition to focus groups, the Inquiry held a number of interviews with individuals
in confidence. This included, for example, a former detainee mother, some
unaccompanied minors and some former ACM staff members.

A generic list of questions was used as a guide for all the focus groups that were
conducted. The topics covered included education, recreation, health care, safety,
guardianship for unaccompanied children and the general experience during their
time in detention.

Focus groups were a key means of understanding the emotional impact of detention
on children and assessing whether there were any patterns in the experiences of
children at various times or at different centres. To the maximum extent possible,
the Inquiry has sought to reproduce the words of children from these focus groups
in order to convey their impressions of detention.

However, the Inquiry was conscious of the potential difficulties in relying on evidence
received in this setting. This is discussed further below.

2.1.6 Evidence provided by the Department

The Inquiry is grateful to the Department for its efforts to assist the Inquiry.

As the Department is ultimately responsible for the protection of the human rights
of children in immigration detention facilities, it has been the primary subject of
scrutiny throughout this Inquiry. The Inquiry is required, and has been committed,
to ensure that the Department has had appropriate opportunities to provide
information and submissions regarding children in immigration detention, and that
it has been afforded procedural fairness.

In addition to the general call for submissions, in April and May 2002 the Inquiry
sought detailed information from the Department, including statistical information
and documents detailing Departmental policy and instructions.

On 10 May 2002, the Department provided a substantial written submission to the
Inquiry. In response to the requests in April and May 2002, further material was
provided by the Department, after some delay, on 5 July 2002. These responses
did not, however, address all of the questions asked by the Inquiry, nor did they
provide the level of detail which the Inquiry sought. In particular, many of the
documents provided were publicly available documents, rather than Departmental



documents which would have assisted the Inquiry to better understand the system
of immigration detention as it related to children.

In order to obtain more precise and useful information, the Inquiry utilised its power
to compel the production of documents by issuing ‘Notices to Produce’ to the
Department.'®

(a) Evidence provided pursuant to Notices

On 18 July 2002, the Inquiry issued three Notices to Produce to the Department, to
require it to provide general documents regarding both policy and practice pertaining
to the rights of children in detention (Notice 1), certain case management plans for
unaccompanied and accompanied children (Notice 2) and certain incident reports
concerning children (Notice 3). Notices 2 and 3 required documents from certain
sample groups and points in time."” After discussions with the Department, the
Inquiry agreed to extend the three-week deadline for provision of this material. The
Inquiry invited the Department to provide the Inquiry with any other information that
it considered relevant.

The Department provided documents in response to those Notices in a number of
tranches throughout August 2002. Upon review of the material produced, the Inquiry
was concerned that there may have been a failure by the Department to comply
with some aspects of the Notices.

Specifically, the Inquiry was concerned about the absence of a report from the
Department’s Business Manager at Woomera in September 2000. The Department
informed the Inquiry that the report had been deleted from its electronic records as
it had been deemed incomplete by Central Office. There is no evidence before the
Inquiry to indicate that this deletion was other than an isolated incident.

The Inquiry was also concerned about minutes from an Unaccompanied Minor
Committee meeting during January 2002 when there was substantial unrest involving
unaccompanied children, and which had been referred to in other documentation.
The Department explained that the meeting had been abandoned due to the calling
of a Centre Emergency Response at Woomera at the time.

More generally, the Department informed the Inquiry that it had gone to great lengths
to ensure that the relevant documents were provided. The Department also said
that the administration of immigration detention had evolved over time and that
initially much of the administration was conducted orally. Furthermore, the
Department stated that its submission described the practice of administering
immigration detention at the time of writing, May 2002, and that:

Certain practices or information referred to in the Department’s submission
did not exist in that form a year and a half earlier and, as a result, there is no
documentation for such practices until they were established.

The Department also asserted that during major disturbances including riots and
hunger strikes, ordinary record-keeping practice may not have been adhered to.



Two further Notices to Produce were issued to the Department on 24 October 2002,
The first (Notice 4) was focussed primarily on gaining a better understanding of the
interaction between the Department and State authorities regarding immigration
detention facilities. The second (Notice 5) requested further documentation about
specific children and their families.

While there was some delay in providing the documents required by those Notices,
all the documents required by the Notices were duly provided by the Department,
and the Inquiry acknowledges and appreciates the considerable amount of work
that was involved in the collation of this material.

(b) Inquiry hearings

On 19 April 2002, the Inquiry first informed the Department that it would be given an
opportunity to provide information and make submissions through a dedicated
public hearing. At this stage, it was anticipated that the public hearing for the
Department (and ACM) would be held on 15-16 August 2002.

However, the Department raised concerns about providing public evidence during
the detention centre management contract tender process. On 18 July 2002, the
Inquiry agreed to postpone the public hearings until 9-12 September 2002, after
the closing date for the submission of the detention services contract tenders.

However, on 31 July 2002, the Department stated that ‘deferring the public hearing
only until after the closing date for tenders will not ensure the probity of the tender
process’. The Department was concerned that a large number of the documents
required by the Inquiry remain confidential until the tender process was fully
completed. On 20 August 2002, the Commissioner wrote to the Department inviting
formal submissions regarding the confidentiality of the documents by 28 August
2002.

On 27 August 2002, the Department sent a detailed submission, seeking directions
of confidentiality under section 14 of the HREOC Act to:

* ensure the safety of detainees and staff in detention facilities

* ensure the enforcement of law (including the security of facilities)

* avoid potentially compromising the detention services tender
process

* protect relationships with relevant State/Territory authorities

* ensure innovative service delivery solutions from the new detention
services provider.

This letter also contained a formal request to defer the Department’s hearing until
after the signing of the contract with the new tenderer, which was expected to occur
by November 2002."® The letter stated that the Department was of the view that
‘deferring the hearing would enable the best possible canvassing and, to a very
large extent, public discussion of the issues identified for the Department’s hearing’.

As discussed in section 2.1.4 above, the Commissioner conducted an in camera
Directions Hearing on 12 September 2002 to consider these various issues and



later published an edited transcript of the hearing. The Commissioner assessed all
the documents on a case-by-case basis to determine the need for confidentiality
and granted some of the Department’s applications on the grounds that the safety
of detainees and the enforcement of law (security) needed to be protected. Directions
regarding the confidentiality of documents were published on 9 October 2002.

The Inquiry also agreed to postpone the public hearing for the Department and
ACM until 2-5 December 2002. The hearing was duly held over those four days.
The Commissioner sat with Assistant Commissioner Trang Thomas and the Inquiry
employed the services of a barrister in the role of ‘Inquiry Counsel’. Both the
Department and ACM, at the invitation of the Commissioner, were also legally
represented at the hearing.

The purpose of the December hearings was to further explore, in public, some of
the concerns that had been raised by the evidence before the Inquiry at that point.
After an opening statement by the Department, the hearing proceeded by way of
examination by the Inquiry Counsel. The Inquiry heard evidence from the Department
on various issues, including:

* the Department’s mechanisms for monitoring compliance with
human rights in immigration detention

* the care of unaccompanied children in detention

* the mechanisms to deal with the deteriorating mental health of
families in detention

* education in detention facilities

* provision of services to families with disabilities.

The Inquiry also explored four case studies in some detail.

Questions or issues that could not be fully answered at the time were taken ‘on
notice’ and answers subsequently provided. Transcripts of the proceedings were
provided to the Department and ACM to allow the opportunity to correct or amplify
responses. The Department issued some supplementary comments on the
transcript. All were published on the Inquiry web site.

(0 Further written submissions

Due to budgetary constraints, it was not possible to raise every issue that concerned
the Inquiry with the Department during the public hearings. Pursuant to section 27
of the HREOC Act, the Inquiry therefore provided the Department with an opportunity
to supply further evidence and submissions after the first draft of the report had
been completed.

The draft report, consisting of approximately 700 pages, and containing the Inquiry’s
preliminary findings, was sent to the Department in two stages. The first set of
chapters was transmitted on 7 April 2003 and the second set of chapters was sent
on 14 May 2003. The Department was given six weeks to respond. The Department
requested, and the Inquiry granted, a two-week extension regarding the bulk of the
chapters. The Inquiry received detailed evidence and submissions on every chapter
by 14 July 2003. The Inquiry carefully considered the information contained in the



approximately 360 pages of comments by the Department and incorporated them
where appropriate.

On 14 October 2003, the Department requested a further opportunity to provide
comments on the revised draft report. Due to the substantial nature of the
Department’s (and ACM’s) comments, the Inquiry felt that procedural fairness would
be best met by granting that request. The revised draft was sent to the Department
on 28 November 2003, and the Department was given a three-week deadline for its
comments. All of the Department’s comments were received by 19 December 2008.

Pursuant to section 29 of the HREOC Act, on 22 January 2004, the Inquiry provided
the Department with a Notice setting out the Inquiry’s final findings and the reasons
for those findings. The Inquiry requested that the Department advise what, if any,
action it was taking as a result of the findings and recommendations in the report.
The Department provided its response on 6 February 2004.

2.1.7 Evidence provided by ACM

The Inquiry was also concerned to ensure that the detention services provider,
ACM, was given the opportunity to provide information and submissions to the
Inquiry regarding its treatment of children in immigration detention, and was afforded
procedural fairness.

ACM chose not to provide the Inquiry with a submission in 2002, and much of the
information regarding ACM'’s detention management strategies and practices was
provided by the Department throughout 2002. However, in 2003, ACM took a much
more active role in the process.

The Inquiry is grateful for ACM’s assistance throughout the process.

(@) Evidence provided pursuant to Notices

Notices to Produce, almost identical to those provided to the Department on 18
July 2002, were also issued to ACM on 18 July 2002. The Department responded to
those Notices on ACM'’s behalf.

On 20 August 2002, the Commission issued ACM a fourth Notice (ACM Notice 4)
requiring the production of ACM’s internal monthly reports, and of reports regarding
contract performance. On 24 October 2002, the Commission issued ACM a fifth
Notice (ACM Notice 5) requiring the production of information and documentation
regarding the case management of child detainees.

(b) Inquiry hearings

ACM appeared, assisted by legal counsel, at both the 12 September 2002 Directions
Hearing and the 2-5 December 2002 public hearing.

During the December hearings ACM was given the opportunity to make an opening
statement (which it declined), ask questions of Departmental witnesses and call
witnesses of their own.



On 30 July 2003, ACM requested the opportunity to provide further oral evidence
and submissions in response to the preliminary findings contained in the first draft
report. Pursuant to the HREOC Act and the common law requirements of procedural
fairness, the Inquiry granted that request and a further hearing was held on 19
September 2003.

(d Further written submissions

As with the Department, the Inquiry provided a copy of the draft report to ACM in
April and May of 2003. ACM provided its written response to the first seven chapters
within six weeks but requested extensions of time regarding the remaining chapters
on the basis that the draft report contained substantially more material regarding
ACM'’s performance than it had expected. ACM also expressed to the Inquiry its
concern about allegations in the draft report of which it had not previously been
aware.

In the light of the circumstances, the Inquiry regarded it as fair and appropriate that
ACM have additional time to address these concerns. The Inquiry received the bulk
of ACM’s written submissions by 5 September 2003. However, ACM continued to
provide material after the 19 September 2003 hearings, in response to specific
requests by the Inquiry. The Inquiry has carefully considered all of this information
and incorporated the comments of ACM where appropriate.

ACM also requested a further opportunity to provide commments on the revised draft
report. As with the Department, the Inquiry sent the revised draft to ACM on 28
November 2003, and gave ACM a three-week deadline for its comments. All of
ACM’s comments were received by 19 December 2003. The Inquiry also provided
ACM with a Notice pursuant to section 29 of the HREOC Act on 22 January 2004.
ACM provided its response on 6 February 2004,

2.2 How did the Inquiry assess, analyse and
utilise the evidence before it?

While the Inquiry is not bound by the rules of evidence, it has been conscious of the
need to carefully scrutinise the evidence before it." The Inquiry has only made
findings where it is reasonably satisfied, on the balance of probabilities, of the facts
relating to the subject of those findings. It is well established that factors such as
the seriousness of allegations raised, the inherent unlikelihood of a particular event
and the seriousness of consequences which flow from a finding must be taken into
account in reaching a state of ‘reasonable satisfaction’. The Inquiry has considered
those factors and has been mindful of the source, quality and probative value of
the evidence before it when making its findings.

2.2.1 General approach to incorporating evidence

The Inquiry was strongly of the view that the experiences and assessments recounted
in the written and oral evidence before the Inquiry should be reproduced, to the
maximum extent possible, in the words of the author. Thus the Inquiry has sought



to extract the relevant evidence rather than summarise or paraphrase it. While this
approach has added to the length of the report, the Inquiry is of the view that it is
preferable for several reasons.

First, the Inquiry has been concerned to capture the voice of children and their
parents, as well as the former detention centre staff who were eager to share their
personal experiences with the Inquiry. It must be noted, however that most of this
evidence, particularly from children, was provided on a confidential basis. As a
result, the substance of many of the allegations could not be disclosed to the
Department or ACM with sufficient detail to allow them to properly respond to that
evidence, as to do so would have identified the person providing that information.
In those circumstances, the Inquiry was not able to ensure that procedural fairness
was afforded to the Department and ACM in relation to some allegations and it was
therefore inappropriate to reproduce them.

Second, the Inquiry has received a great deal of expert evidence from mental health,
child welfare and legal professionals. The Inquiry preferred to let those experts
speak for themselves.

Third, the Inquiry has sought to increase the transparency of the detention centre
management system by revealing the substance of many of the Departmental,
ACM and State welfare authority documents to which the Inquiry has obtained
access.

2.2.2 Assessing the probative value of evidence

In considering the probative value that could be given to evidence received, a number
of factors were of particular relevance in the context of the Inquiry.

First, the Inquiry was conscious of certain weaknesses in the evidence received
from children. Some of the events described by children contained limited detail or
were based on hearsay or general impressions, rather than direct observations.
The stories and experiences shared by children were not given under oath and
were not subjected to cross-examination. The focus group setting also raised the
possibility that the evidence of the children may have been the result of peer
distortion.

This did not mean, however, that such evidence was of no assistance to the Inquiry.
The words of children remain important in giving children’s impressions of the
detention experience. Furthermore, consistency between the evidence given by
children in different fora, and corroboration from other sources, enhanced the
reliability and probative value of that evidence. The Inquiry has taken all these factors
into account in determining the weight given to this evidence when reaching its
findings.

Second, the Inquiry took into account the level of expertise and degree of direct
experience and contact with detainees when assessing the relative weight of written
submissions and oral testimony by medical, legal and other service providers. Where
the evidence reflected primary experiences it was given greater weight than second



hand evidence (and since access to detention centres and primary records is highly
restricted it was difficult for many persons to obtain first hand evidence).

Third, the Inquiry has taken into account the fact that the issue of children in
immigration detention is an area of intense debate and often polarised views. Many
of the individuals and organisations which gave evidence to the Inquiry, both at
hearings and in submissions, hold strong views in relation to the policy of immigration
detention and the events that have taken place in detention centres in the period of
the Inquiry. The Inquiry has balanced all these factors in reaching its conclusions.

2.2.3 Selection and use of case studies

The impact of detention on individual children and their parents may be best
understood by telling their stories. The Inquiry had insufficient resources to conduct
full investigations of the circumstances facing every child that has been in detention
from 1 January 1999 to 31 December 2002. Furthermore, confidentiality concerns
limited the Inquiry’s ability to recount children’s stories in full.

However, Notice 5 issued to the Department requested primary records concerning
33 families who were held in immigration detention centres. The families forming
the subject of the Notice came to the Inquiry’s attention either during its visits to
immigration detention facilities, or from the incident reports provided by the
Department pursuant to Notice 3, or from submissions provided to the Inquiry. The
case studies used in this report are based almost exclusively on those documents.

The Inquiry does not assert that the case studies represent the experience of all
children in immigration detention. Indeed, the cases are primarily concerned with
children and families who were in detention for long periods of time. The Inquiry
readily acknowledges that the impact of detention on children who spend short
periods of time in detention is likely to be much less serious.

However, the nature of human rights is that they are designed to protect each and
every individual. The case studies in the report illustrate the impact that Australia’s
immigration detention system can have on a child’s ability to enjoy his or her
fundamental human rights. To the extent that Australia’s detention policy and
practices have breached any one child’s rights, this is an important story to tell.

2.2.4 (Context for analysis of the evidence

Chapter 6 on Australia’s Detention Policy sets out the Inquiry’s finding that Australia’s
system of mandatory detention itself breaches international law and therefore
children detained pursuant to those laws have had their rights breached. The
Department suggested that this finding colours the analysis in all the following
chapters. The Inquiry rejects the Department’s suggestion in this regard.

The Inquiry has delineated which of its findings relate to the laws themselves and
which aspects are the responsibility of the Department or ACM. However, the bottom
line is that it is the Commonwealth’s responsibility, as a whole, to protect children’s
rights (see further Chapter 4 on Australia’s Human Rights Obligations and Chapter



5 on Mechanisms to Protect Human Rights). The Inquiry examines Australia’s
compliance with international law within that broader context.

More specifically, throughout this report the Inquiry examined: (a) whether the
enjoyment of various children’s rights are best protected if the children are not in
detention; (b) what efforts have been made by the Department and ACM, within the
detention environment, to ensure the enjoyment of children’s rights; and (c) the
impact of those efforts on the enjoyment of children’s rights.

The Department also suggested that the Inquiry not be overly ‘historical’ in its focus
and that it analyse the evidence against a backdrop of continuous improvement in
the provision of services. The Inquiry recognises, and welcomes, improvements in
the detention environment which have been implemented during the period of the
Inquiry and since the completion of the Inquiry’s investigations. It has sought to
note those improvements where they have occurred.

However, the purpose of this Inquiry is to examine the experience of children, to the
maximum extent possible, between 1 January 1999 and 31 December 2002. Where
the evidence suggests that children’s rights have been breached earlier on in that
period, it is important to document those breaches in an effort to prevent repetition
of such circumstances in the future. Furthermore, to the extent that the detention
environment itself prevents the enjoyment of rights, such improvements within that
environment may have minimal impact.

Endnotes
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5 Immigration Reception and Processing Centres (IRPCs) and Immigration Reception Centres (IRCs)
mainly hold unauthorised arrivals. Immigration Detention Centres (IDCs) may also hold other
immigration detainees, including those overstaying or breaching visa conditions.

6 Two senior staff of the Commission conducted this visit to Woomera at the time of a hunger strike
by detainees, including children, which was widely reported by the media at the time. The Human
Rights Commissioner was not present during this visit, but was informed by those staff of their
observations.

7 The closure of Manus Island facility in Papua New Guinea was announced by the Minister in July
2003: Minister for Immigration and Multicultural and Indigenous Affairs, Pacific Strategy Success,
Media Release, Parliament House, Canberra, 28 July 2003. However, as at 2 September 2003, 356
asylum seekers remained in the facilities in Nauru and Papua New Guinea: Minister for Immigration
and Multicultural and Indigenous Affairs, Pacific Strategy Caseload Alimost 80 Per Cent Finalised,
Media Release, Parliament House, Canberra, 2 September 2003.

8 In some cases detainees were happy to use an interpreter provided by ACM or the Department,
based in the centre. On other occasions detainees preferred to use interpreters provided by the
Translating and Interpreting Service (TIS).

9 Some detainees did not consent to taping of their conversation with the Inquiry.



10

11

12

13
14
15

16

17

18
19

When concerns about a certain family were brought to the Inquiry’s attention other than through
the interviews conducted during detention centre visits, the Inquiry did not have the opportunity to
seek consent. However, any such information has been de-identified for the purposes of this report.
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part of ACM and DIMIA to beautify the environment. That may/may not have included painting,
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DIMIA, Response to Draft Report, 19 May 2003; ACM, Response to Draft Report, 19 May 2003.
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HREOC Act, s21(1).

The Inquiry sought to take account of the fact that DIMIA’s electronic database for all detainees
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3. Setting the Scene - Children
in Immigration Detention

I want to tell you that actually | spent about fifteen nights in the ride to Australia.
I was in a small boat if you want to call that a boat, because it was smaller
than that, with lots of difficulties. When | saw [we were] getting near Australia
| was becoming a little bit hopeful. When we passed Darwin | got to the
detention centre as soon as | looked at these barbed wires my mind was full
of fear. That was the time that | experienced fear ... When after all the negative
experiences that | had in the detention centre, when | was released | felt like
a normal human being and | felt that | was coming back to life!

Unaccompanied Afghan boy found to be a refugee’

I believe you [Australians] are nice people, peace seekers, you support unity.
If you come to see us behind the fence, think about how you would feel. Are
you aware of what happens here? Come and see our life. | wonder whether
if the Government of Iran created camp like Woomera and Australians had
seen pictures of it, if they would have given people a visa to come to Australia
then.

Unaccompanied child refugee, formerly in Woomera?

This chapter attempts to provide some context to a discussion of the human rights
of children in immigration detention centres in Australia by shedding light on who
the children are, where they came from and what they think about their detention
experience.

As well as capturing current and former detainee children’s voices, this chapter
contains facts and figures on children in immigration detention. It does not attempt
to explain the reasons for detention, which are considered in detail in Chapter 6 on
Australia’s Detention Policy.

Almost all of the statistical material contained in this chapter was supplied by the
Department of Immigration and Multicultural and Indigenous Affairs (the Department
or DIMIA). Where the statistics come from other sources, those sources are noted.



This chapter addresses the following questions:

3.1 Where can children be detained?

3.2 How many children have been in immigration detention?

3.3 How many detainee children have been recognised as refugees”?
3.4 How long have children been in immigration detention?

3.6 What is the background of children in immigration detention?

3.6 How did the children get to the detention centres?

3.7  What did children and their parents say about detention centres?

3.1 Where can children be detained?

Prior to September 2001, children arriving on Australian territory (including Australian
territorial waters) without a visa could be detained in any one of the following detention
facilities: Curtin Immigration Reception and Processing Centre (IRPC), Port Hedland
IRPC, Woomera IRPC or the Woomera Residential Housing Project (RHP), Christmas
Island IRPC, Cocos (Keeling) Islands Immigration Reception Centre (IRC), Villawood
Immigration Detention Centre (IDC), Maribyrnong IDC and Perth IDC.

Some of these detainees were transferred to Baxter Immigration Detention Facility
(IDF) after September 2002.

After September 2001 asylum-seeker children who arrived on Christmas Island, the
Ashmore Islands or the Cocos (Keeling) Islands, or who were intercepted by
Australian authorities, were usually transferred to detention centres in Nauru and
Papua New Guinea.

From 1998 Australasian Correctional Management Pty Limited (ACM) provided
detention services in all Australian detention centres. In 2004, another company
(Group 4 Falck) took over this role.

3.1.1 Baxter Immigration Detention Facility

Baxter opened in July 2002, with the first detainees arriving on 6 September 2002.
It is 12 km outside Port Augusta, a rural town 275 km north of Adelaide, South
Australia. The facility’s nominal capacity is 1160.2 Within three months of opening
there were 41 detainee children in a total population of 218 detainees.* As at
December 2003, the maximum number of children detained in Baxter at any one
time was 54 out of 248 detainees, on 2 January 2003.°

Baxter was a planned detention centre, intended by the Department to solve many
of the problems facing children and families in the other facilities. The Woomera
RHP was managed from Baxter once Woomera detention centre had closed.

On 19 November 2003 a residential housing project opened at Port Augusta West.
As at 12 December 2003, 10 detainee women and 17 children had been transferred
there from the Baxter facility and the Woomera RHP®
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Exterior view of Baxter Immigration Detention Facility, December 2002.

3.1.2 Curtin Immigration Reception and Processing Centre

The Curtin detention centre was situated outside the town of Derby in the West
Kimberley, Western Australia, 2643 km north-west of Perth.” The site was
recommissioned from the Curtin Air Base for immigration detention in September
1999. The detention centre was ‘mothballed’ on 23 September 2002 and most of its
detainees were moved to Baxter.

Curtin’s nominal capacity was 1200 detainees, although in January 2000 it exceeded
that capacity. The maximum number of children detained there at any one time was
200 out of a total population of 894 on 1 April 2001.8

3.1.3 Maribyrnong Immigration Detention Centre

The Maribyrnong facility, situated in Melbourne, Victoria, opened in 1966. Like the
Villawood and Perth detention centres, it mainly caters for visa overstayers and
those whose visas are cancelled because they have failed to comply with their visa
conditions. People refused entry to Australia at international airports and seaports
are also detained there. Its nominal capacity is 80. The maximum number of children
detained there at any one time was 13 children out of 71 detainees on 1 February
2001.°
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3.1.4 Perth Immigration Detention Centre

The Perth facility, adjacent to Perth Airport, Western Australia, opened in 1981. The
centre is small, with a capacity of 64 detainees, and mainly caters for visa
overstayers. The building was built as a single level secure facility for the Australian
Federal Police, but was converted shortly afterwards to an immigration detention
facility. Very few children are detained there, and those who are generally only stay
afew days. However, the Department’s web site states that ‘Perth IDC was recently
upgraded and refurbished to improve the layout, amenity and capacity, particularly
for women and children’.™®

3.1.5 Port Hedland Immigration Reception and Processing Centre

The Port Hedland facility, on Western Australia’s northern coast, 1638 km from Perth,
was established as a detention centre in 1991, having been built in the 1960s as
accommodation for single men in the local mining industry. Its nominal capacity is
820 detainees.! The maximum number of children detained there at any one time
was 177 out of a population of 636, on 1 September 2001. However, Port Hedland’s
largest population was on 1 January 2000, when there were 839 detainees of whom
90 were children.?

On 19 September 2003, the Department opened a residential housing project in
Port Hedland. As at 12 December 2003, one woman and two children had been
transferred there.'®

View through the perimeter fence at Port Hedland Immigration Reception and Processing Centre,

June 2002.




Setting the Scene

3.1.6 Villawood Immigration Detention Centre

The Villawood facility, situated in the western suburbs of Sydney, New South Wales,
opened in 1976. It has a nominal capacity of 700 detainees, and mainly caters for
visa overstayers. The maximum number of children detained there at any one time
was 47 out of a population of 360 detainees, on 1 March 2001.'

3.1.7 Woomera Immigration Reception and Processing Centre

The Woomera facility is situated just outside the remote town of Woomera, in the
Simpson Desert in South Australia, 487 km from Adelaide. It opened in November
1999 and was ‘mothballed’ in April 2003."

Woomera’s nominal capacity was 1200, but from March to July 2000 the population
was above that number.’® The maximum number of children detained there at any
one time was 456 children out of a population of 1442 detainees, on 1 September
2001."7

External view of Woomera Immigration Reception and Processing Centre, June 2002.

3.1.8 Woomera Residential Housing Project

The Woomera RHP opened on 7 August 2001. It originally had a nominal capacity
of 25 detainees. In May 2003, the Minister for Immigration and Multicultural and
Indigenous Affairs (the Minister) announced the expansion of the housing project
to a capacity of around 40 detainees.”™ The maximum number of children detained
there at any one time was 15, on 1 March 2002." By June 2003, there were just
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seven children detained there.®® The same number of children was there in November
2003.%

Women and children are detained in a cluster of houses in a street in the Woomera
township. They are under supervision at all times by ACM officers. The housing
project is open to women and girls (of all ages). Prior to September 2003, only boys
under the age of 13 could apply for a transfer there.?

3.1.9 Christmas Island Immigration Reception and Processing Centre

Christmas Island is part of the Australian Indian Ocean Territories, 2300 km north-
west of Perth, a four-hour flight away. A temporary facility based at Phosphate Hill
opened on 13 November 2001, with a nominal capacity of 500, although it has
exceeded its capacity at times. Unauthorised arrivals were detained in Christmas
Island’s sports hall with tents set up next to it, as required, until December 2001.

The maximum number of children detained on Christmas Island at any one time
was 160 out of a population of 529, on 1 December 2001.2 After September 2001
most arrivals were transferred to Nauru or Papua New Guinea.

In 2002, the Government announced plans to build a permanent facility capable of
housing 1200 detainees at a capital cost of $230 million. Subsequently this was
downgraded to an 800 detainee facility. Completion is not expected before 2005.
The existing facility was ‘mothballed’ on 19 March 2003,2* and then recommissioned
in July 2003 when 53 Vietnamese asylum seekers were detained there.

3.1.10 Cocos (Keeling) Islands Immigration Reception Centre

The Cocos (Keeling) Islands are part of the Australian Indian Ocean Territories,
south of Indonesia, about half-way from Australia to Sri Lanka. They are a four and
a half hour flight from Perth. On 15 September 2001, a former Animal Quarantine
Station on West Island opened as a detention centre for unauthorised arrivals. West
Island is small and isolated with basic infrastructure. At the time of the Inquiry’s visit
in January 2002, the facility was holding 131 detainees (122 men, four women,
three boys and two girls). The detention centre closed on 24 March 2002.

3.1.11 “Pacific Solution’ detention centres

Since September 2001, when the Australian Government introduced the so-called
‘Pacific Solution’, children who arrived in Australia’s ‘excised offshore places’
(including Christmas Island, Ashmore and Cartier Islands, the Cocos (Keeling)
Islands) have been detained at Christmas Island or transferred to the ‘offshore
processing centres’ on Manus Island and Nauru.?® Manus Island is part of Papua
New Guinea (PNG) and lies in the Bismarck Sea, north of the PNG mainland. Nauru
is an island nation in the South Pacific Ocean.

The operation of the detention services on Manus Island and Nauru is contracted
to the International Organisation for Migration. The Australian Government conducts
refugee status processing in those detention centres.



As set out in Chapter 2 on Methodology, the Inquiry requested that the Department
facilitate a visit to Nauru or Manus Island so that it could interview the children and
families there. The Department declined the request and has not provided any
statistics on the children detained there.

3.1.12 Other places of detention

Under the Migration Act 1958 (Cth) (Migration Act), detainees can be held in any
place approved by the Minister in writing, for example, a hospital, motel room,
prison or private home.?® The conditions in these facilities vary from place to place.

From late January 2002, most unaccompanied children were transferred from the
Woomera and Curtin facilities to foster homes in Adelaide, which were declared
‘alternative places of detention’.?” As at 13 December 2002, there were 24 children
in alternative places of detention such as private apartments or foster care. Three
of the 24 children were under the age of 12, and nine were unaccompanied children.?
A year later, as at 26 December 2003, 12 children were in alternative places of
detention. Seven of these children were in foster care. Two of these children were
under ten years of age, the remaining ten children were between 15 and 17-years-
old. Eight of these children were unaccompanied children.?

3.2 How many children have been in immigration detention?

The total number of persons who have arrived in Australia by boat without a visa
(unauthorised boat arrivals), since November 1989 is 13,593.%° To put this number
in perspective, all of the unauthorised boat arrivals in Australia over the last 14
years, when gathered together, would fill approximately 15 per cent of the seating
capacity of the Melbourne Cricket Ground. Since 1992, all of these arrivals were
mandatorily detained under Australian law — some for weeks, some for months,
and some for years.

In Australia, 976 children were in immigration detention in the year 1999-2000, 1923
children in 2000-2001, 1696 children in 2001-2002 and 703 children in 2002-2003.*'
Most of these children arrived by boat.*? The total number of children who arrived in
Australia by boat or air without a visa (unauthorised arrivals), and applied for refugee
protection visas between 1 July 1999 and 30 June 2003 was 2184.% These figures
do not include children transferred to and detained on Nauru and Manus Island.3

The highest number of children held in detention at any one time between 1 January
1999 and 1 January 2004 was 842 on 1 September 2001. Of those children, 456
were at the Woomera detention centre ®

The lowest number of children in detention at any one time during the same period
was 49 on 1 February 1999 and again on 1 May 1999. Most of these children were
at the Port Hedland and Villawood detention centres.®

At the time the Inquiry was announced, in late November 2001, there were over 700
children in immigration detention.®” By the time of the Inquiry’s public hearing with
the Department a year later, the number had reduced by 80 per cent to 139.% The



number of children in detention has not decreased at the same rate since that time.
There were still over one hundred children in immigration detention in May 2003.%°
As at 26 December 2003, there were 111 children in detention in Australia.*

The following four tables set out the numbers of children taken into immigration
detention, where they were detained and the reason for detention from 1 July 1999-
30 June 2003. The tables illustrate that child boat arrivals have been primarily detained
in the remote facilities of Curtin, Port Hedland and Woomera, until 2003 when most
boat arrival children were transferred to Baxter.*'

Table 1: Children inimmigration detention by method of arrival: 1999-2000

Children in detention Overstayed Boat arrival Air arrival Other* Total
1999-2000 visa  with no visa® with no visa

Curtin 0 200 0 0 200
Port Hedland 8 258 20 0 286
Woomera 0 248 0 0 248
Villawood 26 7 100 13 146
Maribyrnong 7 2 41 0 50
Perth 0 4 1 1 6
Other facility* 3 29 1 7 40
Total 44 748 163 21 976

Source: DIMIA, Letter to Inquiry, 30 May 2003, Attachment.

Table 2: Children in immigration detention by method of arrival: 2000-2001

Children in detention Overstayed Boat arrival Air arrival Other Total
2000-2001 visa with no visa with no visa

Curtin 0 499 0 2 501
Port Hedland 8 330 12 1 351
Woomera 0 710 0 0 710
Villawood 69 27 35 33 164
Maribyrnong 9 9 8 2 28
Perth 2 4 4 7 17
Other facility 11 37 2 1024 152
Total 99 1616 61 147 1923

Source: DIMIA, Letter to Inquiry, 30 May 2003, Attachment.



Table 3: Children in immigration detention by method of arrival: 2001-2002

Children in detention Overstayed Boat arrival Air arrival Other Total
2001-2002 visa with no visa with no visa

Curtin 0 232 0 0 232
Port Hedland 0 220 5 0 225
Woomera 0 583 1 0 584
Villawood 72 22 19 27 140
Maribyrnong 10 7 14 7 38
Perth 0 8 2 8 18
Other facility 5 124% 1 854 215
Christmas 0 238 0 0 238
Cocos Keeling 0 6 0 0 6
Total 87 1440 42 127 1696

Source: DIMIA, Letter to Inquiry, 30 May 2003, Attachment.

Table 4: Children in immigration detention by method of arrival: 2002-2003

Children in detention Overstayed Boat arrival Air arrival Other Total
2002-2003 visa with no visa with no visa

Baxter 0 69 1 5 75
Curtin 0 1 0 0 1
Port Hedland 0 12 4 0 16
Woomera 0 36 0 0 36
Villawood 134 4 5 46 189
Maribyrnong 26 7 3 10 46
Perth 2 5 6 17 30
Other facility 14 29 1 2481 292
Christmas 0 17 0 1 18
Total 176 180 20 327 703

Source: DIMIA, Response to Second Draft Report, 30 January 2004.



As the above tables demonstrate, during the Inquiry period of 1999-2002, the vast
majority of children taken into immigration detention were children arriving in Australia
by boat without a visa. This report accordingly focuses on those children, although
the Inquiry also interviewed other children during visits to detention centres.*®

While the above tables demonstrate the total numbers in detention each year, the
population of children in immigration detention centres varies from day to day. The
following table gives a snapshot of the child detainee population on 1 January and
1 July from 1999 to 2008.

Table 5: Child detainee population, biannually by centre: July 1999 - July 2003

Child detainees 1.7.99 11.00 1.7.00 1.1.01 1.7.01 11.02 1.7.02 1.1.03 1.7.03

Curtin - 147 133 167 153 63 33 - -
Port Hedland 27 91 142 64 128 85 11 20 14
Woomera - 118 215 16 304 281 45 11 -
Woomera Housing

Project - - - - - 7 0 6 10
Villawood 19 32 32 28 37 16 14 32 29
Maribyrnong 1 9 4 11 7 3 10 3 5
Perth 0 0 0 0 0 0 1 0 1
Christmas Island - - - - - 79 10 5 -
Cocos K. Islands - - - - - 5 - - -
Baxter - - - - - - - 38 41
Other (hospitals,

prisons, etc.) 1 2 16 1 2 4 14 17 1
Total 58 399 542 287 631 543 138 132 111

Source: DIMIA, Letter to Inquiry, 30 May 2003, Attachment; DIMIA, Response to Second Draft Report,
27 January 2004; DIMIA, Email to Inquiry, 6 February 2004.

In order to give an indication of the proportion of detainees who were children, the
following chart shows the total number of detainees for every month between January
1999 and 1 July 2003, broken down into adult and child populations.



Table 6: Number of children and adults in detention, 1January 1999 to 31 July 2003
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The number of children who arrived by boat increased in late 1999. From 1 January
to 31 October 1999, 62 boats arrived in Australia, with an average of 1.8 children
per boat.® Just one boat in the period carried more than 20 children.5' More than
half of the 62 boats had no children on board at all.>* However, over the period 1
November to 31 December 1999, 24 boats arrived, with an average number of 13
children per boat. Over the year 2000, the average number of children per boat was
10'53

In 2001, the average number of children per boat — and percentage of children per
boat — grew further. Of the 32 boats that arrived between 1 January and 22 August
2001, one carried 154 children, which was 45 per cent of its passengers. Over the
year, the average number of children per boat was 30.%* The last boat to arrive
before the Tampa incident and the legislative changes that became known as the
‘Pacific Solution’ was at Christmas Island on 22 August 2001. It carried 95 children
and 264 adults.

Since August 2001, most boats have been intercepted pursuant to the ‘Pacific
Solution’ legislation. This included 11 boats in the remainder of 2001 and one in
May 2002.5° A further four boats were intercepted at sea and returned to Indonesia.®
In July 2003 a boat carrying 53 Vietnamese citizens entered Australia’s migration
zone near Port Hedland in Western Australia. Its passengers were taken to Christmas
Island for processing under the Migration Act. In November 2003, a boat carrying
14 Turkish citizens entered Australian waters but was returned to Indonesia.

While it is important to note that the number of child boat arrivals decreased to
almost zero after August 2001, the numbers of detained asylum-seeker children
decreased at a slower rate, since many children remained in detention for longer
periods.



3.3 How many detainee children have
been recognised as refugees?

The Minister has consistently stated that the Government does not detain refugees,
because any asylum seeker who is found to be a refugee is immediately released.
It is important to note in this regard that the United Nations High Commissioner for
Refugees (UNHCR) takes the view that a person is a refugee as soon as his or her
circumstances fit the definition, rather than when they are formally recognised as
such. On this view those asylum seekers who are eventually identified as refugees,
and who are detained throughout that process, have in fact been detained while
they are refugees.

In the period between 1 July 1999 and 30 June 2003, 3125 asylum-seeking children
arrived in Australia with a valid visa, and therefore were not detained on arrival.%’
The top three countries of origin were Fiji, Indonesia and Sri Lanka.%® Only 25.4 per
cent of children arriving with a visa were found to be refugees.®

In the period between 1 July 1999 and 30 June 20083, 2184 children arrived in Australia
without a valid visa and applied for asylum.®® They were mainly from Iraqg, Afghanistan
and Iran.®" Allthese children were detained on arrival in the Department’s immigration
detention centres and 92.8 per cent of them were eventually recognised as
refugees.®® For some nationalities the percentage was even higher (see below).

The success rate of asylum seekers in detention demonstrates that almost all children
arriving in Australia without a visa are genuine refugees who eventually end up
living in the Australian community. In fact, many more asylum-seeker children who
arrive in Australia without a visa and apply for asylum from detention centres
(unauthorised arrivals) are found to be refugees than children who arrive in Australia
with a visa (authorised arrivals).®

Table 7: Child asylum seekers found to be refugees

Year of application

Unauthorised arrival
child asylum seekers
recognised as refugees

Authorised arrival
child asylum seekers
recognised as refugees

1999-2000 95.2% 30.6%
(569 out of 598 applicants) (260 out of 851 applicants)
2000-2001 90.0% 19.0%
(815 out of 906 applicants) (185 out of 973 applicants)
2001-2002 95.2% 23.7%
(639 out of 671 applicants) (178 out of 751 applicants)
2002-2003 33.3% 30.9%

(3 out of 9 applicants)

(170 out of 550 applicants)

Source: DIMIA, Response to Second Draft Report, 30 January 2004. The figures do not include
protection visa applications awaiting a final outcome.



97.6 per cent of detained Iraqi children were found to be refugees and
released from detention®

Nearly half of the unauthorised arrival children who applied for asylum from detention
between 1 July 1999 and 30 June 2003 were from Irag.%® As at 31 December 2003,
1030 of the 1055 children had been granted a protection visa.®® Most identified as
being of ‘Arab’ or ‘Iraqgi’ descent.®

We came here because there was a fight in our country, and now we are in
a safe place we hope that we can stay here.

Primary school-aged Iraqi boy found to be a refugee®®

In Irag, children live under what is arguably the most diabolical political regime
in the history of human civilisation. The entire population survives in a state
of constant alert, always fearing and preparing for an impending war. There
is not a single Iraqgi child alive today who has not seen war or the devastating
effects of the combination of Saddam Hussein's despotic rule and the UN’s
crippling sanctions.

Sabian Mandaean Association®

Many of the asylum-seeker children who came from Iran are actually the children of
exiled Iragis. Survivors of the ‘SIEV-X" drowning tragedy said:

Iraq is like a prison, we escaped to Iran, we were oppressed in Iran, they
would not even admit our children into schools in Iran. In May and June
2001, the real estate agents in Iran were officially ordered not to rent property
to foreigners and employers were also told not to employ foreigners. This
was an official order applicable against Iragis and Afghans. We are forced
to seek asylum, we want to see our children go to school just like other
children.”

95 per cent of detained Afghan children were found to be refugees and
released from detention™

37 per cent of unauthorised arrival children who applied for asylum between 1 July
1999 and 30 June 2003 from detention were from Afghanistan. As at 31 December
2003, 776 of the 817 children had been granted a protection visa.”

Of the detained Afghan children, 78.1 per cent were from the Hazara ethnic group,”
which is a Shi’a Muslim minority in central Afghanistan.”™

Hazara refugee children described their experiences in Afghanistan to the Inquiry staff:

In Afghanistan the Hazara people were in danger. The Taliban government
announced this publicly, they said that ‘Afghan people’ have the right to
stay in Afghanistan — that's the Pashtun peoples — Tajiks are going to
Tajikistan, the Uzbeks are going to Uzbekistan, the Hazara people are going
to the grave. And the Australian government was aware of us so why did
they put us in detention centres?

Unaccompanied boy found to be a refugee”

The Taliban took my father and my older brother and my mother was very
devastated by what had happened to us and she told me | had to leave. She



thought that my cousin was going to leave and | could go with him and | had
no idea of where we were going and what arrangements were made.

Unaccompanied teenage boy found to be a refugee”

The Taliban took two of my brothers and we do not know what has happened
to them. And since then my father decided to save us as it was very difficult
to lose any more of his family.

Teenage girl found to be a refugee’

74.2 per cent of detained Iranian children were found to be refugees and
released from detention™

Afurther 9.5 per cent of unauthorised arrival children who applied for asylum between
1 July 1999 and 30 June 2003 from detention were from Iran. As at 31 December
20083, 155 of the 209 Iranian children had been granted a protection visa.”™

At Curtin, an Iranian father told the Inquiry:

| didn’t choose Australia for living. | didn’t come to Australia for disco. | didn’t
come for a better life. My life and my family’s life was in grave danger, that's
why | had no choice but to leave my country. | was forced to leave my
country.®

The Sabian Mandaean minority from Iran comprised approximately 27.2 per cent
of the Iranian detainee population as at 31 January 2003.%" The Australian Sabian
Mandaean Association told the Inquiry that:

In Iran, the children are forced to study the Islamic religion knowing full well
that it is not the faith of their parents. They are bullied incessantly by Muslim
children. Muslim children pick on them for being Mandaean, calling them
‘negis’, which means defiled. They are not allowed to play with Muslim
children and are ostracised in school playgrounds. Disputes and
disagreements between children are almost always resolved in favour of
the Muslim child. They are not allowed to drink from the water fountains
utilised by Muslim children as they are told they would contaminate the water
due to their Mandaeanism. A number of Mandaean children have been
abducted by Islamists and forcibly converted to Islam. A larger number have
been threatened with abduction and forced conversion. This is often, but
not exclusively, used as a tool by corrupt authorities and criminals to extort
money from well to do Mandaean jewellers. An even more serious occurrence
is the sexual assault of Mandaean children. Even in these instances,
Mandaeans have no recourse under Iran’s Islamic laws and complaining
only serves to exacerbate the situation for the Mandaean child and her
parents.®

3.4 How long have children been inimmigration detention?

Since 1999, children have been detained for increasingly longer periods. By the
beginning of 2003, the average detention period for a child in an Australian
immigration detention centre was one year, three months and 17 days.®® As at 26
December 2003, the average length of detention had increased to one year, eight
months and 11 days.®



Table 8: Length of detention of children over time

Periods children 0-6 1.5-3 3-6 6-12 12-24 2-3 Longer than Total children

detained weeks months months months months years 3 years detained
1Jan 99 26 23 4 4 0 1 1 59
1 Apr 99 19 9 16 6 2 1 1 54
1 July 99 19 5 15 17 0 1 1 58
1 0ct 99 37 29 6 20 4 0 2 98
1 Jan 00 220 128 27 8 14 0 2 399
1 Apr 00 72 110 299 22 18 0 2 523
1 July 00 51 51 169 252 19 0 0 542
1 0ct 00 94 9 34 138 14 4 0 293
1 Jan 01 122 48 55 24 33 5 0 287
1 Apr 01 212 107 87 47 30 3 0 486
1 July 01 174 170 184 71 29 3 0 631
1 Oct 01 193 242 153 108 44 0 0 740
1 Jan 02 5 87 288 104 52 7 0 543
1 Apr 02 8 4 13 98 69 10 0 202
1 July 02 9 2 2 33 85 7 0 138
1 Oct 02 14 6 3 13 79 19 0 134
1Jan 03 14 13 6 4 56 36 3 132
1 Apr 03 17 3 14 9 33 49 0 125
1 July 03 8 2 11 10 10 69 1 111
1 Oct 03 12 24 3 13 7 54 8 121

Source: DIMIA, Letter to Inquiry, 30 May 2003, Attachment; DIMIA Response to Second Draft Report,
27 January 2004.

While many children are released within three months of being taken into detention,
there have always been a number of children detained for longer periods of time.
The Inquiry is concerned about the deprivation of liberty of any child for any period;
however the large numbers of children in detention for longer periods are of particular
concern.

Children were generally detained in remote centres for longer periods of time than
in city centres. This is most likely because more of the children in metropolitan
centres were overstayers rather than asylum seekers. At Curtin over 1999-2000, 84
per cent of the 200 children had been detained for longer than three months, and at
Port Hedland, 78 per cent of the 286 children had been detained for longer than



three months. In the same period, 99 per cent of 248 children at Woomera had
been detained for longer than three months. This is in contrast with the children at
Villawood and Maribyrnong, the majority of whom were detained for less than six
weeks.®

At Curtin over 2000-2001, 69 per cent of the 501 children had been detained for
longer than three months, including 63 children who had been detained for over a
year. At Port Hedland, 74 per cent of the 351 children had been detained for longer
than three months, including 38 who had been detained for over a year. In Woomera
78 per cent of the 710 children were detained for longer than three months, including
44 children from more than a year. By contrast, most children were detained at city
facilities for less than six weeks.®

On 1 July 2000, 440 children (81 per cent) had spent more than three months in
detention. By April 2001, although most child detainees had not spent more than
three months in detention, 80 children (16 per cent) had been in detention for more
than six months, and by 1 October 2001, that figure had increased to 152 (21 per
cent).

Over 2001-2002, 77 per cent of the 232 children at Curtin, 94 per cent of the 225
children at Port Hedland and 94 per cent of the 584 children at Woomera had been
detained for over three months. The majority of children at Maribyrnong, Perth and
Villawood were detained for under six weeks. At Christmas Island, the majority of
children were detained for between one and a half and three months.®

On 1 January 2002, 59 children (11 per cent) had spent more than a year in detention.
By 1 January 2003, of 132 child detainees, 95 children (72 per cent) had been
detained for more than a year; 36 of these children had been in detention for over
two years and three had been in detention for over three years.

Over 2002-2003, 93 per cent of the 40 children at Curtin, 100 per cent of the 24
children at Port Hedland and 85 per cent of the 72 children at Woomera had been
detained for over three months. The majority of children at Maribyrnong, Perth and
Villawood were detained for under six weeks. However, 28 per cent of the 158
children at Villawood had been detained for more than 6 months and 13 per cent
had been detained for more than a year.8®

On 1 October 2003, only 30 per cent of the 121 child detainees had been detained
for less than three months. 57 per cent had been detained for more than one year,
51 per cent had been detained for over two years and 7 per cent had been detained
for more than three years.

The longest a child has ever been in immigration detention as at 1 January 2004, is
five years, five months and 20 days. This child and his mother were released from
Port Hedland detention centre on 12 May 2000.%



3.5 Whatis the background of childrenin
immigration detention?

3.5.1 How many children come without their parents?

So, you've heard about Moses, you know, the prophet? His mother left him
alone in the small box in the water. So | am asking, did his mother not love
him? Does his mother not love him to leave him alone in the small box? No
of course not — no mother does not love her child. If he was still with her he
would get killed from that time. So, also we have the same conditions in our
families. So, we left our families.

Unaccompanied boy found to be a refugee®

Most asylum-seeking children arriving in Australia without a valid visa come with
their parents. However, there are significant numbers of unaccompanied children.

Table 9: Unaccompanied vs accompanied unauthorised arrival children
who applied for a protection visa: 1999-2002

Year Unaccompanied children Accompanied children
1999-2000 64 617
2000-2001 170 844
2001-2002 51 451

Source: DIMIA, Letter to Inquiry, 30 May 2003, Attachment.

Of the child asylum seekers who arrived in Australia without a valid visa between 1
July 1999 and 30 June 20083, approximately 14 per cent were unaccompanied
children.®® On average, 91.2 per cent of unaccompanied children in detention were
found to be refugees.

Table 10: Unaccompanied detainee children found to be refugees

Year of application Percentage of unaccompanied children
in detention found to be refugees

1999-2000 96.7% (59 out of 61)
2000-2001 89.9% (124 outof 138)
2001-2002 89.8% (88 outof 98)
2002-2003 (0 out of 0)

Source: DIMIA, Response to Second Draft Report, 30 January 2004.



54.5 per cent of the unaccompanied children arriving without a valid visa in Australia
between 1 January 1999 and 30 June 2002 were 16 to 17-years-old, with 39 per
cent in the 13 to 15-year-old age bracket and 6.5 per cent aged under 13.%

The vast majority (86.7 per cent) of unaccompanied children came from Afghanistan.
The remainder were Iragi (10.5 per cent) and Iranian (1 per cent). There was one
unaccompanied child from each of the following countries: Pakistan, Palestine, Sri
Lanka, Syria and Turkey. There were only four girls (two Iragi and two Afghan).%

The following table provides a snapshot of the numbers of unaccompanied children
in detention from 1999-2008.

Table 11: Biannual snapshot of numbers of unaccompanied children in detention:

1999-2003
Date Unaccompanied children detained Total children detained
1 Jan 1999 1 59
1 July 1999 2 58
1 Jan 2000 41 399
1 July 2000 49 542
1 Jan 2001 37 287
1 July 2001 121 631
1 Jan 2002 40 543
1 July 2002 12 138
1 Jan 2003 8 132
1 July 2003 8 111

Source: DIMIA, Letter to Inquiry, 30 May 2003, Attachment; DIMIA Response to Second Draft Report,
27 January 2004.

From the above table, it is clear that from the outset of 2000 there was an exponential
rise in the number of unaccompanied children detained in Australia. This rise was
commensurate with the increase of adults and families being detained over the
same period.

On 1 July 1999 there were just two detained unaccompanied children, who had
been detained for fewer than three months. Six months later, that figure had grown
to 41. By 1 July 2000 there were 49 unaccompanied children in detention, 37 of
whom had been detained for longer than three months. A year later, there were 121
unaccompanied children in detention, 22 of whom had been detained for over
three months.®* Their number grew to 143 during July 2001.%°



At 1 January 2002, there were only 40 unaccompanied children in detention, but 90
per cent of them had been detained for longer than three months.® By 12 April
2002, 13 out of 21 unaccompanied children were living in foster care detention in
the community.®” By 2 December 2002, there were 17 unaccompanied children in
detention, 12 in foster care detention and five in a detention centre (four in Villawood
and one in Woomera).?®® By April 2003, there were just two unaccompanied child
asylum seekers left in detention centres, one of whom had been in detention since
31 December 2000. As at 28 November 2003, there were five unaccompanied
children in detention centres but by 26 December 2003 all unaccompanied children
in immigration detention were either in foster care or in a private apartment as
alternative places of detention.®

The numbers of unaccompanied children in detention may have decreased over
2002 due to a combination of the processing and granting of visas, the fact that
some children may have turned 18 and hence been declassified as ‘unaccompanied
children” and because no more boats were permitted to enter and/or remain in
Australian waters.

3.5.2 How old are the children?

The following table sets out the total number of children in detention as at 30 June
from 1999 to 20083, sorted into age groups. It provides the average length of time
that children in each of these groups had spent in the remote detention facilities. It
also sets out the maximum period of time any child in each age group had spent in
any detention facility.

Table 12: Age and average length of detention of children, 1999-2003

Age of children Total number  Av.timein  Av.timein Av.timein Av.timein Max. timein
as at 30 June of children detention for detention for detention for detention for detention of
in detention  childrenin  childrenin  childrenin  childrenin any child

Woomera Curtin Port Baxter in any
Hedland detention
facility
30 June 1999
0-4 yrs 23 - - 245 days - 1084 days
5-11yrs 15 - - 337 days - 1681 days
12-17 yrs 23 - - 46 days - 257 days
30 June 2000
0-4 yrs 164 157 days 160 days 129 days - 665 days
5-11yrs 208 173 days 173 days 140 days - 675 days
12-17 yrs 162 170 days 157 days 132 days - 623 days




Age of children Total number  Av.timein  Av.timein Av.timein Av.timein Max. timein
as at 30 June of children detention for detention for detention for detention for detention of
in detention  childrenin  childrenin childrenin  childrenin any child

Woomera Curtin Port Baxter in any
Hedland detention
facility
30 June 2001
0-4 yrs 144 66 days 143 days 105 days - 1030 days
5-11 yrs 210 50 days 221 days 135 days - 1030 days
12-17 yrs 278 69 days 128 days 147 days - 600 days
30 June 2002
0-4 yrs 33 479 days 580 days 590 days - 605 days
5-11 yrs 54 468 days 579 days 659 days - 918 days
12-17 yrs 53 467 days 637 days 665 days - 965 days
30 June 2003
0-4 yrs 32 680 days™ - 566 days 409 days 970 days
5-11 yrs 29 831 days™* - 1003 days 844 days 1040 days
12-17 yrs 52 845 days™ - 1010 days 830 days 1104 days

Source: DIMIA, Letter to Inquiry, 3 March 2003, Attachment B; DIMIA, Letter to Inquiry, 30 May 2003,
Attachment; DIMIA, Response to Second Draft Report, 27 January 2004.
*Children in Woomera on 30 June 2003 were detained at the Woomera RHP.

3.5.3 How many infants are in detention?

As can be seen from the above table, some infants (0-4 years) have spent substantial
portions of their lives in immigration detention. For instance, on 30 June 1999, an
infant had spent nearly three years in Port Hedland detention centre.’® On 30 June
2000 there were 164 infants in detention.™ Five of them had spent more than 18
months in detention.’ On 30 June 2001 there were 144 infants in detention.'® Two
of these children had spent more than two and a half years in detention — more than
half of their lives.%

Of the infants in detention, 95 per cent who applied for protection visas in 1999-
2000 were eventually determined to be refugees. The following year, 94 per cent
were recognised as refugees and in 2001-2002, 95 per cent were found to be
refugees.’®



From 1 January 1999 to 26 December 2003, 71 babies were born in detention to
unauthorised boat arrival mothers.’ A mother of children too young to be interviewed
said:

It is sad that my baby was born in a prison. It is sad that | tried to give them

a better life by coming here but in doing so | feel that | have made their lives

worse. The children are worse off because of the things they have seen in

here such as the guards beating people up, they have nightmare. | am not

sure if the children will ever be able to forget what they have seen, once they

leave.'®”

A paediatrician who examined a three-year-old Woomera detainee told the ACM
Woomera Medical Officer:

| would further point out that this young man has been in detention for 20
months, this is a long time in adult terms but is a very long time in terms of
this young man'’s age of 3% being some 40 per cent of his life. The ideal
environment for this young man to settle would be a family home setting
with appropriate social and other supports.'®

On 1 April 2003, there were 38 infants in immigration detention centres: 11 had
been in detention for more than a year, and three had been in detention for more
than two years.'® As at 26 December 2003, there were 29 infants in immigration
detention: 13 had been in detention for more than a year, five had been in detention
for more than two years and two had been there for more than three years.'

3.5.4 Are there more boys than girls?

There are more boys than girls in immigration detention, although the percentage
of girls has increased since 1999.""" Overall, for the period 1 July 1999 to 30 June
2003, 37 per cent of unauthorised arrival child asylum seekers were girls.' In
1999-2000, 31.4 per cent of unauthorised arrival child asylum seekers were girls;
that figure increased to 43.8 per cent in 2002-03.'"3



3.5.5 Which countries do the children come from?

The majority of children among ‘boat people’ in the late 1980s and early 1990s
were from Cambodia, China and Vietnam. More recently, asylum-seeker children
arriving in Australia without a visa have come from Iraqg, Afghanistan, Iran, the
Palestinian Territories and Sri Lanka.''*

Table 13: Nationality of unauthorised arrival children seeking asylum
from detention, by year of application

Nationality 1999-2000 2000-2001 2001-2002 2002-2003 Total
Irag 326 297 433 2 1058
Afghanistan 189 431 150 0 820
Iran 37 89 78 7 211
Palestine 2 21 7 1 31
Stateless 14 1 0 0 15
Sri Lanka 5 5 1 0 11
Turkey 5 5 0 0 10
Syria 1 5 0 0 6
Algeria 5 0 0 0 5
Egypt 0 0 5 0 5
Other 18 14 3 6 41
Total 602 918 677 16 2213

Source: DIMIA, Response to Second Draft Report, 30 January 2004.

Most of the children are Shi’a Muslim. Most speak Iranian languages or Arabic. The
following table shows the languages, religions and ethnic groups of children in
detention.'®



Table 14: Children in detention 1999-2002: languages, religions and ethnicities

Nationality Language Religion Ethnicity
Iraq Arabic Shi'a and Sunni Muslims; Arab; Kurdish; Armenian;
Chaldean and Assyrian Iranian; Palestinian;
Christians; Sabian Turkman

Mandaean
Afghanistan Dari (Afghan Persian); Shi‘a and Sunni Muslim Hazara; Tajik; Uzbek;
Hazaragi; Pashto; Uzbek Arab; Pashtun; Persian
Iran Farsi (Modern Persian) Shi’a Muslim; Persian; Arab;
Sabian Mandaean,; Armenian; Iraqi;
Zoroastrian Azerbaijani; Kurdish
Palestine Arabic Sunni Muslim Arab; Palestinian
Sri Lanka Tamil Hindu Tamil
Turkey Turkish, Kurdish Sunni Muslim Kurdish

Source: DIMIA, Letter to Inquiry, 29 November 2002, Attachment, pp2-8, supplemented by Inquiry research.

3.6

How did the children get to the detention centres?

We came by boat and we were in the boat for ten days. It was very hot,
horrible. We were in a small boat. | was saying, ‘Dad, when are we changing
our boat? We can’t relax here; it is more dangerous than our country! We will
drown!” And he was saying, ‘don’t worry, we will go to another boat, to a
bigger boat’ and he was just giving me hopes.

But it wasn't true; we stayed in the same very small boat. We were just going
and we didn’t have any food or drinks and you had just to vomit. And | said,
‘When are we reaching it?" and he said, ‘This is the boat we are going on!’,
because he got angry, | was just keeping asking. We were all down below,
and it was very hot, you know, near the machine of the boat.

In the boat there were many different people from our country, they were
Hazara but we didn’t know them. Most of them were Hazara people, except
one. He was Iranian. For my Mum, it was really, really difficult ... there wasn't
any drink, and the seawater was coming on her and she was wet. She was
so sick and we couldn’t do anything.

Afghan teenage girl found to be a refugee'®



Drawing of a boat of children seeking asylum in Australia, by a child in immigration detention.

After a long trip from their home countries, asylum-seeker children typically come
to Australia by boat from Indonesia. The boats are often not seaworthy and the trip
usually takes several days in extremely crowded conditions, with limited food and
water. For the most part, children arriving by boat land in northern Australia, at
Ashmore Islands, Ashmore Reef or Christmas Island.'"”

The Ashmore Islands and Ashmore Reef are in the Indian Ocean, on the outer edge
of the continental shelf. They are approximately 320 km off Australia’s north-west
coast, 170 km south of Roti Island (Timor) and 610 km north of Broome in Western
Australia. Christmas Island is also in the Indian Ocean, 2300 km north-west of Perth,
and is closer to Java than Australia, by 1040 km.''®

Refugee children told the Inquiry about their first impressions of arriving in Australian
waters:

When we arrived, they just announced, ‘You're in Australian water, don't go
anywhere!’ and also there were some people who knew English on our boat
and when they came in they were like lots of soldiers, they were looking like
commandoes or something. And big, big guys said, ‘Okay, who knows
English here?” and half of the ship knew English, especially me, and | was
scared they might throw me out or something and | go like ‘mmmm’. There
was no one to speak English and there was an old man, he just said
[intentionally faltering], ‘l am leetle bit good’ and they just asked him ‘where
did you come from?’ and then we stayed for one night in the water and then
they just took us: ‘Welcome!’

Unaccompanied Afghan boy found to be a refugee'®



[W]e wanted help and we thought Australian ship was going to come and
we would shout and scream that we need help. And they came to us and
they said no, they can’t do anything, they would fix it a little bit but we have to
go back to Indonesia. So in that condition they were trying to send us back.
And there were women pregnant and we were showing them they were
pregnant and they were shouting that we had to go back. Those people
were shouting and they were showing their hands like they wanted to hit us
and saying, ‘You have to go back’ ... The Australian boat came again and
said, ‘Why don’t you go back?’ and we said, ‘Our boat has a hole’. All of us
were crying, all the small children and the women. And the men were crying.
They put our food in the sea as the boat had a hole and we had to make it
lighter and so we did that. And after one day the Australian boat came again
and everything was going around our ship. (Aeroplanes?) Yes. We were
shaking our hands and waving to show them we were needing help but they
didn’t do anything. After one day they came again and finally all the women,
the children and the men were crying that we really needed help and they
said, ‘Okay, we are going to get you to Australia’.

Teenage girl found to be a refugee'®

We arrived at Christmas Island but of course when we arrived the Australian
boat came and said ‘don’t move, stay there’, so they came and checked.
They asked to move and got us on to their boats and then they took us to
the island. They took us to a hall and there were 150 of us and two hours
later they brought us some food.

Teenage unaccompanied boy found to be a refugee'®
The children were not taken to detention centres immediately:

When we arrived the officers took us by bus to Darwin and then the interview
started.' There was no interpreter for us. People who couldn't speak, they
just...they asked our names and whoever could answer it, they answered
them. And then they said ‘you are here illegally so you will be detained’ and
then after they took us to the camp...When we arrived [at the detention
centre] they give us just one piece of sandwich until the next morning. After
6 hours [we got] meat, rice, | think, | forgot. No drink, nothing else, no fruits.

Teenage unaccompanied boy found to be a refugee'®

When we arrived in Australian waters, we were all happy. When | saw the
aeroplane, | was shouting in my language to ask for help, because | didn't
even have the least bit of English. My Dad said ‘they don’t understand you'.
| said however ‘| am shouting and screaming, they will help me’. Another
woman was there and she knew English and she said, ‘help!” And | said
‘what the hell are you talking about, “help, help, help”'? [laughs]. | was going
to tell her to say ‘help’ in our language but she said they don’t understand it,
so | said, okay.

Then the aeroplane just circled and he went and left us and then the navy
ship came. We were all screaming and crying and they said ‘'you have to go
back’ and they tried to send us back. There was a man, he knew English
very well, and he showed them my Mum, and explained she was very sick
and the children. But they were still saying, ‘we are not allowed to let you
come to Australia, you have to go back’.



3.7

In Queensland, the Youth Advocacy Centre and Queensland Program of Assistance
to Survivors of Torture and Trauma interviewed former detainee children for their
submission to the Inquiry. One of the questions they asked children was to give one
word to describe the detention centre. One child said, ‘prison’ and another said ‘a

After that, the women didn’t know anything, they were just crying, they were
trying to say, ‘we need help’. And finally they took our names and they took
us to Darwin and we stayed for one night. They gave us food. It wasn’t good
food, it was a sandwich, but it wasn't like really very good.

We stayed there for one night and after that they sent us to the detention
centre, to Curtin, by plane from Darwin.

Teenage qirl found to be a refugee'®

What did children and their parents say
about detention centres?

grave’.'®

Children and young people also told the Inquiry that detention made them feel like

they were in a prison:

Some children thought that detention was worse than they imagined prison might
be, particularly because of the uncertainty as to when they would be released:

| have very bad impressions from the detention centre. When | was in
detention centre | really did not think that it is going on and you know, |
understood, | was like animal in detention centre, and because ... Australian
police they captured us and they put in prison. This is not like a detention
centre, | can’t say it’s a detention centre, it’s prison, it's gaol, and no one
has freedom and we cannot go outside and we cannot do things. And also
there it is very hot. If you go outside the sun will burn, and there’s many
insects, reptiles and if you go outside, the insects bite us. Reptiles, | saw
many reptiles around. .. we couldn't tell any things to officers or other people
because we were afraid of them because maybe if we say something,
something might happen.

Unaccompanied Afghan boy found to be a refugee'?®

| know what most of the people don't know about the detention centre, like
how it is, but | think every Australian knows what a prison is, what a prison
looks like and what happens in a prison. All the people, even in prison, like
the prisoners they know when they’re gonna be released, when they're
sentenced they know that for this long they’re in prison and at that date
they’re gonna get their freedom.

So even they know, like for six months, for ten years or for twenty years so
they are there and after that they’re gonna get their freedom. But in detention
centre, like no one knows when they’re gonna be released. Tomorrow, day
after tomorrow, for two years like, you know, waiting how much hard it is,
only if itis only 15 minutes [and] they’re under 18, they’ve been there for two
years, [those] who came before us, they're still there. So just imagine how
they would be.

Teenage boy found to be a refugee’



| can tell you that things are very, very difficult for us. | can say that you can
never call that place a detention centre. It was of course a prison and a gaol.
Even in prison you know at least for how long you will be in prison, but in a
situation like that we did not know what was happening next. We did not
know how long we would be spending in this place. And most of the time
our roommates and the people who used to live with us, they were getting
changed every three weeks or every two weeks, the people that we were
getting around for a while they used to go and then some new people would
replace them. And sometimes they would put the new arrivals with the people
who have been there for a quite a long time who have completely lost their
minds and their ability to think and when you spend some time with people
like that who have been out of their minds so of course you lose your mentality,
and you lose your thoughts as well and this is what was happening to us.
Sometimes | was looking at those people | was thinking that we’ll all end up
in the same place so in short, | can say life was very horrible.

Unaccompanied Afghan boy found to be a refugee’?
Several children likened themselves to birds in a cage.

| am like a bird in a cage. My friends who went to other countries are free.
[One of his drawings was of an egg with a boot hovering above it ready to
crush it. Pointing to the egg he said,] These are the babies in detention
centres.

16-year-old detainee who had spent three

birthdays in detention’®®

| think that the children should be free and when they are there for one year
or two years they are just wasting their time, they could go to school and
they could learn something. They could be free. Instead they are like a bird
in a cage.

10-year-old Afghan girl found to be a refugee’®

A teenager who had been detained at several different detention centres said of
Woomera:

It's really a hell hole, the worst one of all. [Why?] I've never seen anything
that's the same as thatin my life. I've been in the gaol, the gaol is better than
Woomera.

Detainee boy™’
At the new Baxter detention centre at Port Augusta, the Inquiry heard:

The officers tell me how good it is here because we have two toilets, two
showers. But [my son] says ‘we don’t need that, we need stimulation. We
need that more than water’.

Detainee mother, Baxter'®

We came here because we wanted freedom. We did not come to be
imprisoned for three years. Nothing will help us, only freedom will help us.
We want to be free that is alll.

Detainee boy, Baxter’®



An Afghan father in detention asked the Human Rights Commissioner the following
questions about the future of children in detention:

| have a request. What will happen with the future of these children, that they
see in front of them people cutting themselves and hanging themselves?
What is the effect on their minds? What can they get? They are the future...We
do not want anything. We did not come here for a visa. [We would be happy]
if we could be let out in some poor third world country. Just send my children
to school and let them be in freedom. They should live in a human good
atmosphere, they should learn something good, and not the things they are
learning here.'

Many children were at pains to explain that they were not criminals:

They should keep us out of detention because the children have nothing,
they are not criminals, they are just born, they want to be free, they are like
birds. If we keep birds like this, we are the same ... We want to be one hand
of Australia, like shoulder by shoulder, but | don’t know what Mr Philip
Ruddock thinks, he thinks we are criminals, it is impossible — how can we be
criminals? We are just new, new generation. We have seen war a lot.

Unaccompanied Afghan asylum seeker teenage boy
in home-based detention'®

One boy said that he tried to hide his past from his new friends because he felt that
his detention branded him as a criminal:

While | was in detention centre there was a lot of violence and | was treated
like a criminal. The impact that | got out, when | got out of the detention
centre, | still feel that I'm a criminal in Australia ... | was in detention centre
about seven months while | haven’t done anything, so now, when | got out |
got friends but I'm by myself. They asked me, ‘where are you from?’ [ say I'm
from Spain because | can't face to say that I'm from Afghanistan because
now the media is there ... now everybody knows about detention centres.
Everybody, if you come from Afghanistan, if you say ‘I'm from Afghanistan’
then it's true that you are the person in detention centre and the way the
media should ask, like, wants to come in Australia, like in search of food or
like, they maybe, they want to come here to make a good life. But why should
we, when we have got a country, if there is, if there is peace why should we
flee our country? I mean, let's ask you a question, ‘if in Australia now, do you
want to go in any country?’ In any other country like, you've got the working
here. Of course not, you've been living here, you know everything about.
The thing is our country, the problem is that there is no rule, no law, everybody
kills each other, so we have come here to just to seek asylum. Of course to
live as a human but now, | still have [the feeling that] I'm a criminal although
| haven't done anything.

Teenage boy found to be a refugee'®
Other children also felt Australians lacked compassion or empathy for them:

They say that the people will laugh at you and make fun of you. They are
going to hate you. That’s why we don't give you a visa.

Unaccompanied Afghan girls and boys found to be refugees'”



It's just that | know that | have lots and lots of negative and better stories, |
cannot finish all of them, it’s just that | remember in Afghanistan when | was
studying as a child, our teacher used to say that people of Australia were
the most human and caring and loving people among the world and | was
always thinking that they were, then as soon as | came to Australia in
government detention centre my idea was completely changed. | found quite
the opposite and | was just thinking if | had stayed in Afghanistan of course
they would have killed me maybe in an hour or two but | ended up in here so
physically they are keeping me alive but emotionally and spiritually they are
killing me.
Afghan unaccompanied boy found to be a refugee'®

| am not sure how people who are out of detention could sense or feel the
situation of a person who has been in detention. It is that bad.

Unaccompanied teenage boy found to be a refugee’®
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4. Australia’s Human Rights Obligations

The purpose of this chapter is to explain the relevance of international human rights
law to children in Australia’s immigration detention centres and to provide a quick
reference point on the fundamental human rights principles that have influenced
the approach of this Inquiry. This chapter also explains the role of United Nations
(UN) guidelines in the Inquiry’s analysis of Australia’s human rights treaty obligations.

More specifically, the Inquiry addresses the following questions:

4.1  Does international human rights law threaten Australia’s sovereignty?
4.2  How does international law become part of Australian law?

4.3  What are the rights of children in immigration detention in Australia?
4.4  What tools assist in the interpretation of treaty obligations?

A more detailed analysis of the human rights principles relevant to children in
immigration detention can be found in the topic-specific chapters in the remainder
of this report.

4.1 Doesinternational human rights law threaten
Australia’s sovereignty?

Public debate inrecent years has increasingly linked the concept of border protection
with the arrival of asylum seekers to Australian shores. The Minister for Immigration
and Multicultural and Indigenous Affairs (the Minister) has stated on many occasions,
in the context of unauthorised boat arrivals, that as a sovereign country Australia
has the right to defend the integrity of its borders.! Australian courts have also
affirmed the right of Australia to determine who does and does not enter and remain
in Australia.? It is clear that Australia has the right to establish, administer and
enforce its immigration policy and maintain national security. Border protection will
inevitably be a part of these objectives.

The modern concept of sovereignty, however, is not absolute. Sovereignty does
not mean that nations can do whatever they want, whenever they want, to whomever
they want. This would inevitably lead to a breakdown in international cooperation.
Australia, as a sovereign nation, has recognised the need to respect certain
obligations and rights if it wants to maintain its position among the community of
nations.



Australia has chosen to participate in the international system of law and enter into
agreements — treaties — with other sovereign States. It has thereby agreed to be
bound by the international scheme of rights and responsibilities that governs the
way in which sovereign States act. As the Department of Immigration and
Multicultural and Indigenous Affairs (the Department or DIMIA) states:

In signing up to and ratifying treaties, States may accept qualifications on
the exercise of their sovereign powers. This is a sovereign act of the State
itself.®

The Department of Foreign Affairs and Trade (DFAT) reiterates this point in its
Information Kit on treaties:

Ratification of international treaties does not involve a handing over of
sovereignty to an international body. Treaties may define the scope of a
State’s action, and treaties which Australia ratifies may influence the way in
which Australia behaves, internationally and domestically. Implicit, however,
in any Australian decision to ratify a treaty is a judgment that any limitations
on the range of possible actions which may result are outweighed by the
benefits which flow from the existence of a widely endorsed international
agreement.*

For the purposes of this Inquiry the most important of the various international rules
to which Australia has agreed to be bound are those contained in the Convention
on the Rights of the Child (CRC) which imposes obligations on Australia to give all
children, including asylum-seeking children, special treatment. Also relevant to the
Inquiry are some of the rights contained in the International Covenant on Civil and
Political Rights (ICCPR).

Further, the Inquiry refers to the 1951 Convention relating to the Status of Refugees
as amended by the 1967 Protocol relating to the Status of Refugees (the Refugee
Convention), which specifically requires Australia to apply domestic laws that
establish border integrity in such a way that persons fleeing persecution for specific
reasons will be protected.® Article 22 of the CRC makes the Refugee Convention
immediately relevant to a consideration of the human rights of children in detention
because it requires that a child who is seeking refugee status receive appropriate
protection and humanitarian assistance in the enjoyment of the rights contained in
the CRC and in other international human rights or humanitarian instruments to
which Australia is a party.

By ratifying the CRC, Refugee Convention and other treaties, Australia has explicitly
agreed to ensure that new laws be enacted or existing laws be applied in a manner
that gives proper expression to its treaty obligations. Such an act of national will is
a positive expression of Australia’s independence and an affirmative exercise of
sovereignty.

As one leading commentator has stated:

Refugee law is a politically pragmatic means of reconciling the generalized
commitment of states to self-interested control over immigration to the reality
of coerced migration. Since the early part of this century, governments have



recognized that if they are to maintain control over immigration in general
terms, they must accommodate demands for entry based on particular
urgency. To fail to do so is to risk the destruction to those broader policies of
control, since laws and institutional arrangements are no match for the
desperate creativity of persons in flight from serious harm. By catering for a
subset of those who seek freedom of international movement, refugee law
legitimates and sustains the viability of the protectionist norm.®

Therefore, sovereignty, border protection and human rights can operate as
complementary, rather than opposing, concepts. Australia, as a sovereign State,
has the right to protect its borders as well as having undertaken a responsibility to
achieve this in a manner that accords with human rights and humanitarian treaties.
Furthermore, Australia, as a sovereign State guided by the rule of law, has committed
to ensuring that those rights and responsibilities are integrated into the practices of
the domestic legislature, executive and courts.

4.2 How does international law become part
of Australian law?

Australia, as a party to the CRC, the ICCPR and the Refugee Convention, has
voluntarily committed to comply with their provisions in good faith and to take the
necessary steps to give effect to those treaties under domestic law.” The Department
has rightly acknowledged that ‘Australia has a duty to respect and apply its
international human rights obligations to all individuals within its jurisdiction’.®

Under Australian law a treaty only becomes a ‘direct source of individual rights and
obligations’ when it is directly incorporated by legislation.® This is because under
Australia’s Constitution the making and ratification of treaties is a function of the
Commonwealth Executive, whereas the making and alteration of Commonwealth
laws is a function of the Commonwealth Parliament. The Executive would be usurping
the role of Parliament if the treaties it made and ratified automatically became sources
of new rights and obligations.

While the CRC, ICCPR and the Refugee Convention have not been directly
incorporated into Australian law in their entirety, certain provisions of those treaties
are reflected in domestic legislation. For instance, the Migration Act 1958 (Cth)
(Migration Act) makes reference to the protection obligations under the Refugee
Convention in defining the criteria for a ‘protection visa’ under that Act.”® Other
domestic legislation, much of it State legislation, can be said to mirror the intent of
international conventions without referring directly to them. For instance, all States
have child protection laws which reflect the obligation to protect children from abuse
in article 19 of the CRC, but do not necessarily refer specifically to the CRC." The
provisions of the Family Law Act 1975 (Cth) relating to children also mirror rights
and principles established by the CRC.

The Commonwealth Parliament has also enacted the Human Rights and Equal
Opportunity Commission Act 1986 (Cth) (HREOC Act) which specifically empowers
this Commission to examine Commonwealth legislation and the acts and practices
of the Commonwealth in order to determine their consistency with ‘human rights’.



‘Human rights’ is defined by the legislation to include the CRC and the ICCPR.
However, this legislation falls short of direct incorporation.'

Nevertheless, even when treaties have not been directly incorporated by legislation,
they are an indirect source of rights. In particular, treaties ratified by Australia have
relevance in the common law of Australia which is enforced by courts.

The High Court of Australia’s decision in 1995, in Minister for Immigration and Ethnic
Affairs v Ah Hin Teoh, confirmed that legislative provisions should be interpreted by
courts in a manner that ensures, as far as possible, that they are consistent with the
provisions of Australia’s international obligations:

It is well established that the provisions of an international treaty to which
Australia is a party do not form part of Australian law unless those provisions
have been validly incorporated into our municipal law by statute...

But the fact that the Convention [on the Rights of the Child] has not been
incorporated into Australian law does not mean that its ratification holds no
significance for Australian law. Where a statute or subordinate legislation is
ambiguous, the courts should favour that construction which accords with
Australia’s obligations under a treaty or international convention to which
Australia is a party, at least in those cases in which the legislation is enacted
after, or in contemplation of, entry into, or ratification of, the relevant
international instrument. That is because Parliament, prima facie, intends to
give effect to Australia’s obligations under international law. '

The High Court also held that ratification of a treaty raised a legitimate expectation
that an executive decision-maker will act consistently with its terms:

.. ratification of a convention is a positive statement by the executive
government of this country to the world and to the Australian people that the
executive government and its agencies will act in accordance with the
Convention. That positive statement is an adequate foundation for a
legitimate expectation, absent statutory or executive indications to the
contrary, that administrative decision-makers will act in conformity with the
Convention and treat the best interests of the children as “a primary
consideration”. It is not necessary that a person seeking to set up such a
legitimate expectation should be aware of the Convention or should
personally entertain the expectation; it is enough that the expectation is
reasonable in the sense that there are adequate materials to support it.™

4.3 What are the rights of childrenin
immigration detention in Australia?

The CRC is a comprehensive treaty, which incorporates most of the provisions of
the ICCPR and the International Covenant on Economic Social and Cultural Rights
(ICESCR), and adapts them to the needs of children. It also protects children from
non-discrimination on the basis of sex, race, disability and other grounds, thereby
reflecting provisions of the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW), the Convention on the Elimination of All Forms of Racial
Discrimination (CERD) and the Declaration on the Rights of Disabled Persons



amongst others. The CRC also introduces specific provisions that relate only to
children.

There are only two United Nations members who have not ratified the CRC — the
USA and Somalia — making it the most widely ratified convention in the history of
the UN."™ It is the most relevant instrument for children in immigration detention
and is therefore the primary reference point for this Inquiry.

The CRC applies to all children within Australia’s jurisdiction. A ‘child’ is defined to
include any person under 18 years of age.

Almost all of the provisions of the CRC are discussed at some point throughout the
report. However, the following key principles have guided the Inquiry’s examination
of Australia’s treatment of children in immigration detention:

1. the best interests of the child must be a primary consideration in
all actions concerning children (article 3(1))

2. detention must be a measure of last resort and for the shortest
appropriate period of time; children must not be deprived of liberty
unlawfully or arbitrarily (article 37(b))"

3. children in detention have the right to be treated with humanity
and respect for the inherent dignity of the person (article 37(a),
()

4. children have the right to enjoy, to the maximum extent possible,
development and recovery from past trauma (articles 6(2), 39)

5. asylum-seeking and refugee children are entitled to appropriate
protection and assistance (article 22(1))'®

These five themes and their impact on the Inquiry’s analysis are discussed below.

Other important aspects of the CRC which are considered in separate chapters in
this report include the right to:

* protection from all forms of physical or mental violence
(article 19)

* the highest attainable standard of physical and mental health
(article 24)%°

* special care for children with disabilities (article 23)
* education (articles 28 and 29)*
* rest, recreation and play (article 31)%

* special assistance for children who have been separated from
their parents (article 20)%

* practise culture, language and religion (article 30)%*

The Inquiry also addresses the issue of non-discrimination in various places
throughout the report (article 2).%



4.3.1 The best interests of the child as a primary consideration

In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration.

Convention on the Rights of the Child, article 3(1)

The words of article 3(1) make it very clear that the ‘best interests’ principle is a
fundamental principle of the CRC.26 The principle expressly requires Australia’s
Parliament, Executive (including private institutions acting on their behalf, as in the
case of Australasian Correctional Management Pty Limited (ACM)) and judiciary to
ensure that the best interests of the child are a primary consideration in all actions
concerning children.

While there is no one definition of what will be in the best interests of each and
every child, a child’s ability to enjoy all of his or her rights in a given environment is
a good indication of whether the child’s best interests are being met.?”

Furthermore, while the CRC does not explicitly define ‘best interests’ it is clear that
in the case of actions and decisions affecting a child, it is the best interests of that
individual child which must be taken into account rather than children generally.

The Inquiry addresses two issues in the context of mandatory detention.

First, whether the best interests of the child was and is a primary consideration in
the introduction and maintenance of the current mandatory detention laws. In
answering this question the Inquiry considers whether the specific rights of children
can be met within the terms of those laws.

Second, whether in the administration of those laws, the Department has made the
best interests of the child a primary consideration in all actions affecting children.
The Inquiry therefore considers the choices that the Department has made within
the detention environment regarding education, health care and other issues
impacting on children.

The Inquiry is mindful that the CRC does not require the best interests of the child to
be the sole or paramount consideration in all decision-making. However, as the
United Nations Children’s Fund (UNICEF) states:

The child’s interests...must be the subject of active consideration. It needs
to be demonstrated that children’s interests have been explored and taken
into account as a primary consideration.?

This approach was reflected by members of the High Court of Australia in the Teoh
case:

A decision-maker with an eye to the principle enshrined in the Convention
would be looking to the best interests of the children as a primary
consideration, asking whether the force of any other consideration
outweighed it.%®



Thus for a consideration of the best interests of a child or children to be meaningful,
an attempt must be made to identify the interests of children and the ways in which
they are, or may be, different to those of adults. Furthermore the detention framework
must permit individualised decisions and the administering authorities must address
their minds to the specific circumstances of each child. It is therefore not consistent
with article 3(1) to treat child detainees as simply a subset of detainees generally
as this would ignore the special needs and vulnerabilities of children.

The ‘best interests’ principle is reiterated in article 9(1) of the CRC which states that
children should never be separated from their parents against their will except when
‘necessary for the best interests of the child’. The interaction between the ‘best
interests’ principle, family unity and immigration detention is discussed specifically
in Chapter 6 on Australia’s Detention Policy and more generally throughout the
report. However, the Preamble to the CRC provides the reference point by
recognising that:

[T]he child, for the full and harmonious development of his or her personality,
should grow up in a family environment, in an atmosphere of happiness,
love and understanding.

4.3.2 Detention of children as a measure of last resort and for the
shortest appropriate period of time

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The
arrest, detention or imprisonment of a child shall be in conformity with the
law and shall be used only as a measure of last resort and for the shortest
appropriate period of time.

Convention on the Rights of the Child, article 37(b)

The protection of individual liberty is one of the most fundamental human rights
protections under international law. The CRC goes further than the general prohibition
on arbitrary and unlawful detention in article 9(1) of the ICCPR, by adding that
detention of children should be a ‘measure of last resort and for the shortest
appropriate period of time’.

While there is no set definition of the ‘shortest appropriate period’, when read with
the ‘last resort’ principle it is clear that the Commonwealth must consider any less
restrictive alternatives that may be available to an individual child in deciding whether
and/or for how long a child is detained. Detention of children should only occur in
exceptional cases.® If, after considering the available alternatives, detention is
considered to be appropriate in the specific circumstances then it should be as
short as possible.

This principle is clearly of primary relevance to an inquiry into immigration detention
of children and Chapter 6 on Australia’s Detention Policy directly examines whether
Australia’s detention policy and practices comply with article 37(b) (and article 9(1)
of the ICCPR). The Inquiry also examines any links between a breach of article
37(b) and the enjoyment of other rights under the CRC. In particular, the Inquiry



examines the impact that long-term detention may have on a child’s ability to enjoy
other specific rights in the CRC (protection from violence, physical and mental
health, education, recreation, culture and so on).

4.3.3 Theright to be treated with humanity and respect

(a) No child shall be subjected to torture or other cruel, inhuman or degrading
treatment or punishment...

(c) Every child deprived of liberty shall be treated with humanity and respect
for the inherent dignity of the human person and in a manner which takes
into account the needs of persons of his or her age...

Convention on the Rights of the Child, article 37(a),(c)

The CRC applies to children the fundamental protections against torture and
inhuman treatment while in detention, originally expressed in articles 7 and 10 of
the ICCPR.

Generally speaking, the prohibition on torture seeks to prevent physical or mental
mistreatment whereas the right to be treated with dignity imposes a positive duty to
ensure a humane environment. The difference between the two protections can,
however, be a matter of degree.

As this Inquiry has been more concerned with systemic issues than individual
complaints, the Inquiry has not conducted an examination into whether there have
been any specific acts of cruel, inhuman or degrading punishment of children under
article 37(a). Any such allegations are more suited to an investigation under the
Human Rights and Equal Opportunity Commission’s complaints function.®

However, the Inquiry has considered whether the detention environment as a whole
takes into account the age and development of children in a manner which succeeds
in ensuring that they are treated with humanity and respect for their inherent dignity.

Since the overall conditions of detention are an accumulation of a variety of different
circumstances, the individual chapters of this report generally do not come to any
conclusions about whether there has been a breach of article 37(c). Rather, the
summary of findings in each chapter highlights the aspects of that particular issue
(for example, security, physical and mental health, education, recreation) which,
when taken together with other issues, might contribute to a breach. The overall
finding regarding article 37(c) is set out in Chapter 17, Major Findings and
Recommendations.



4.3.4 Theright to survival, development and recovery

States Parties shall ensure to the maximum extent possible the survival and
development of the child.

Convention on the Rights of the Child, article 6(2)

States Parties shall take all appropriate measures to promote physical and
psychological recovery and social reintegration of a child victim of: any form
of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman
or degrading treatment or punishment; or armed conflicts. Such recovery
and reintegration shall take place in an environment which fosters the health,
self-respect and dignity of the child.

Convention on the Rights of the Child, article 39

The principle of survival and development is an extension of the right to be treated
with dignity and respect, in that it imposes a general obligation to ensure an
environment for children that fosters their positive development to ‘the maximum
extent possible’ — whether or not children are in detention.

The right to survival and development refers not only to a child’s physical survival
and healthy development, but also to a child’s mental and emotional development.
As the Committee on the Rights of the Child has stated, what is important is:

to create an environment conducive to ensuring to the maximum extent
possible the survival and development of the child, including physical, mental,
spiritual, moral, psychological and social development...and to prepare the
child for an individual life in a free society.®

The obligation on Australia to promote physical and psychological recovery from
past trauma in a healthy environment has special relevance to children in immigration
detention in Australia since many are asylum seekers who have come from situations
of armed conflict, or who have otherwise been victims of abuse, torture or cruel
treatment. The principle of survival and development should therefore be read with
article 39 which requires that the healing of child victims take place in an environment
appropriate to their ‘recovery and reintegration’ into society.

As with the ‘best interests’ principle, the Inquiry examines specific rights in light of
the more general principle that children should live in a nurturing environment that
fosters, to the maximum extent possible, development, recovery and social
integration. The Inquiry first asks whether the policy of mandatory detention of
children sufficiently allows for the provision of a nurturing environment. Second, it
examines whether initiatives have been taken within the context of that detention
policy to provide the appropriate environment and opportunities for development
and recovery.

Many of the obligations under the CRC are relevant to these questions. For example,
protection from violence, the highest attainable standard of physical and mental
health, special care for children with disabilities, education, recreation and the right
to a full cultural life are all factors that create a nurturing environment. In some
chapters it is possible to determine whether the circumstances giving rise to the



breach of a specific right also cause a breach of articles 6(2) and 39. In others the
Inquiry notes that specific concerns may not themselves breach articles 6 and 39
but may be factors which contribute to a breach, considering circumstances overall,
of those articles.

4.3.5 Special protections for asylum-seeking and refugee children

States Parties shall take appropriate measures to ensure that a child who is
seeking refugee status or who is considered a refugee in accordance with
applicable international or domestic law and procedures shall, whether
unaccompanied or accompanied by his or her parents or by any other
person, receive appropriate protection and humanitarian assistance in the
enjoyment of applicable rights set forth in the present Convention and in
other international human rights or humanitarian instruments to which the
said States are Parties.

Convention on the Rights of the Child, article 22(1)

This article acknowledges the special vulnerability of refugee and asylum-seeking
children. Since most children in Australia’s immigration detention centres are, upon
entry, seeking asylum, this principle is of special importance to the Inquiry.

Article 22(1) aims to ensure that these children get the assistance they need so that
they are in a position to enjoy all the rights that other children enjoy. What measures
are ‘appropriate’ to ensure the enjoyment of the child’s rights are likely to differ
from, or be additional to, the measures which may be in place for other children
who do not confront the disadvantages faced by children who are refugees or
seeking asylum. The Inquiry therefore examines whether extra measures need to
be taken by the Department in order to overcome the difficulties faced by asylum-
seeking children in detention. For example, there may need to be special education,
specific physical and mental health care, cultural provisions, special attention to
girls’ needs and so on.

Article 22(1) of the CRC requires Australia to make appropriate efforts to ensure
that children enjoy their rights not just under the CRC, but also under other treaties
which Australia has ratified. The most important of these in the context of this Inquiry
is the Refugee Convention. The most relevant provisions of the Refugee Convention
for the purposes of this Inquiry are the definition of a refugee (article 1(A)(2)), the
principle of non-refoulement (article 33), the prohibition on imposing penalties on
persons on account of their illegal entry and the prohibition of restricting the
movement of refugees ‘other than those which are necessary’ (article 31). Each of
these concepts is outlined below.

(a) Who is a refugee?

A refugee is defined in article 1(A)(2) of the Refugee Convention to be someone
who:

owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is



outside the country of his nationality and is unable, or owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not having
a nationality and being outside the country of his former habitual residence
as a result of such events, is unable or, owing to such fear, is unwilling to
return to it.

The process of identifying a child as a refugee is discussed in some detail in Chapter
7 on Refugee Status Determination.

(b) What is non-refoulement?

The principle of non-refoulement protects persons from being forced to go back to
a country where they risk facing persecution.

Refugees, by definition, have a well-founded fear of persecution in the event they
are returned to their country of nationality or habitual residence.®*® Refugees are
therefore protected by the principle of non-refoulement. However, protection from
return (refoulement) can also apply to persons who may not have a fear of
persecution for the reasons set out under the Refugee Convention, but who do
face a ‘real risk’ of a violation of their rights under the CRC and the ICCPR.** For
example a child may be protected from being returned to a country where he or she
faces a real risk of being killed.

() What does the Refugee Convention say about detention of asylum seekers?

1. The Contracting States shall not impose penalties, on account of their
illegal entry or presence, on refugees who, coming directly from a territory
where their life or freedom was threatened in the sense of Article 1, enter or
are present in their territory without authorization, provided they present
themselves without delay to the authorities and show good cause for their
illegal entry or presence.

2. The Contracting States shall not apply to the movements of such refugees
restrictions other than those which are necessary and such restrictions shall
only be applied until their status in the country is regularized or they obtain
admission into another country. The Contracting States shall allow such
refugees a reasonable period and all the necessary facilities to obtain
admission into another country.

Refugee Convention, article 31

The Refugee Convention recognises that where persons are in fear for their life or
freedom they may be forced to enter a country of refuge unlawfully. It therefore
prohibits nations from penalising refugees ‘on account of their illegal entry’ where
they are ‘coming directly from a territory where their life or freedom was threatened'.
Penalties may include prosecution and fines as well as punitive measures such as
detention.®

The Refugee Convention also states that detention should only occur where
‘necessary and such restrictions shall only be applied until their status in the country
is regularised or they obtain admission to another country’ (article 31(2)). The United



Nations High Commissioner for Refugees (UNHCR) has issued guidelines on how
to interpret these provisions in the light of the CRC and has stated that:

Children seeking asylum should not be kept in detention. This is particularly
important in the case of unaccompanied children.

These guidelines are discussed further in section 4.4.2 below.

While article 31 is clearly of relevance to the issue of immigration detention, in the
Inquiry’s view the protection of liberty in article 37(b) of the CRC provides stronger
protection to children than article 31 of the Refugee Convention. On that basis, the
Inquiry has focussed its analysis on article 37(b).

4.4 What tools assist in the interpretation
of treaty obligations?

Atreaty should be ‘interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in light of its object and
purpose’.®” Some of the minimum standards required by international treaties are
quite clear from the words of the treaty itself and the CRC is more specific than
many other instruments. However, where there is some ambiguity as to the minimum
requirements for complying with an international obligation, there is a substantial
body of international jurisprudence to assist in the interpretation.

The Department has highlighted to the Inquiry that there is a ‘margin of appreciation’
which ‘allows States to determine the best means by which to implement their
international legal obligations given their particular circumstances’.® It is
uncontroversial to suggest that nations must be able to determine the manner in
which they implement their international legal obligations taking into account the
circumstances of that nation. However, it is important to note that a ‘margin of
appreciation’ concept does not permit nations to determine the meaning of those
obligations in order to suit their particular circumstances.® This is particularly the
case when dealing with fundamental rights like the right to liberty.*

In construing the provisions of an international human rights instrument, Australian
courts give weight to the views of specialist human rights bodies established to
supervise implementation of treaties and international law. The High Court of Australia
and the Federal Court of Australia have often referred to the international body of
law to assist in their interpretation of international rights and obligations as they
apply to Australia.*’

In August 2000, the Minister for Foreign Affairs, the Attorney-General and the Minister
for Immigration questioned the appropriateness of UN treaty committees to provide
authoritative interpretations of the treaties they were designed to monitor.#? This
reluctance to defer to the international treaty bodies regarding interpretation of
international law is reiterated in the Department’s submission to the Inquiry. The
Department, while acknowledging that it ‘has regard to [international] principles
and guidelines in formulating immigration detention policy and procedures’, also



states that it ‘does not accept, and it does not follow, that non-binding
pronouncements by international treaty bodies conclusively represent the correct
interpretation of a treaty obligation’.** The Department goes on to state that it is
possible to ‘take a different view to legislative and policy responses’ without affecting
its ability to comply with international legal obligations.*

While the instruments of the UN treaty and charter bodies do not represent the only
interpretation of international obligations, they do represent the most persuasive
interpretation of what should be done to ensure compliance with the CRC, the
ICCPR and the Refugee Convention. They do not impose new obligations, but the
guidelines and standards which are adopted by UN charter bodies, like the General
Assembly, represent international consensus on what principles should govern the
detention and treatment of children generally. The findings and general comments
issued by treaty bodies are written by a Committee composed of experts from a
wide range of countries charged with the specific purpose of interpreting and
applying the provisions of the treaty and are thus highly significant.

The following sections set out the key interpretive instruments for international human
rights law treaties. Together these instruments help explain the benchmarks to be
applied when considering Australia’s compliance with its treaty obligations. Specific
provisions of these instruments are referred to throughout this report.

4.4.1 Treaty committees and UN principles, rules and standards

Treaty committees are specifically set up within the provisions of a treaty to monitor
compliance. Thus, when Australia ratified the CRC and the ICCPR it agreed to be
subject to the monitoring of the Committee on the Rights of the Child and Human
Rights Committee respectively.

The Committee on the Rights of the Child is established by article 43 of the CRC to
monitor and supervise implementation and adherence to the CRC through examining
the periodic reports of States every five years and issuing Concluding Observations
on State reports.* The Committee also issues General Comments which interpret
the meaning of specific provisions of the treaty.

The Committee on the Rights of the Child has indicated, in its general guidelines
for periodic reports, that parties to the CRC should utilise UN guidelines to interpret
the meaning of the treaty’s provisions. For example, the United Nations Rules for
the Protection of Juveniles Deprived of their Liberty (1990) (the JDL Rules) are a
particularly useful tool for interpreting the meaning of article 37 of the CRC.*

Like the Committee on the Rights of the Child, the UN Human Rights Committee
reviews periodic reports submitted by States and issues findings and General
Comments that interpret the provisions of the ICCPR. Both the Committee on the
Rights of the Child and the Human Rights Committee have examined the detention
of asylum seekers in Australia in response to those periodic reports and have
expressed concern about the practice.*

Australia has also ratified the Optional Protocol to the ICCPR thereby agreeing that
the Human Rights Committee can adjudicate claims of individuals who believe



their rights have been violated. The findings of the Human Rights Committee in
relation to these complaints are, according to courts and leading commentators, of
‘considerable persuasive authority’*® or ‘highly influential, if not authoritative™® in
relation to Australia’s international legal obligations.

The Human Rights Committee has directly considered whether Australia’s
immigration detention system complies with the ICCPR in several cases including,
A v Australia,®® Baban v Australia,®' C v Australia® and Bakhtiyari v Australia.®® In
each of those cases the Human Rights Committee found that Australia had breached
the ICCPR. These findings are discussed further in Chapter 6 on Australia’s Detention
Policy.

The Human Rights Committee has also stated that the United Nations Standard
Minimum Rules for the Treatment of Prisoners (the Standard Minimum Rules) and
the United Nations Body of Principles for the Protection of All Persons under any
form of Detention or Imprisonment (the Body of Principles) represent minimum
requirements for compliance with article 10 of the ICCPR which, like article 37(c) of
the CRC, requires that persons in detention be treated humanely.®* In other words,
those principles elaborate the standards which the international community
considers to be the minimum acceptable treatment of persons deprived of their
liberty.5s

The UN Working Group on Arbitrary Detention, a body of the Commission on Human
Rights (a UN charter body), has devoted its attention to the detention of asylum
seekers since 1997.% |t is regarded as one of the most authoritative bodies
concerning arbitrary detention. The Working Group noted several concerns regarding
Australia’s immigration detention practices in an October 2002 report.%” The
Australian Government rejected the report in December 2002.%8

4.4.2 UNHCR guidelines

Although the Refugee Convention does not itself set up a monitoring body, the
Executive Committee of the High Commissioner for Refugees, created by the UN
General Assembly in 1957, issues conclusions that are regarded as persuasive
interpretations of that Convention. Further, the United Nations High Commissioner
for Refugees (UNHCR) is the intergovernmental body with responsibility to provide
international protection to refugees and to find long-term solutions to their
problems.® Since Australia is a party to the Refugee Convention, it is obliged under
article 35 to cooperate with UNHCR.®°

UNHCR has developed several guidelines and handbooks to guide States on how
to apply the Refugee Convention. According to advice received by the Inquiry from
UNHCR in Australia, these are standards that are usually considered to be minimum
requirements.

UNHCR guidelines entitled Refugee Children: Guidelines on Protection and Care
(1994) (UNHCR Guidelines on Refugee Children), are recognised internationally
as appropriate standards for the protection and assistance of refugee and asylum-



seeking children. The Committee on the Rights of the Child has reaffirmed the
importance of the UNHCR Guidelines on Refugee Children, noting that they were
fully inspired by the Convention and shaped in the light of its general principles’.®'

The Guidelines on Policies and Procedures in dealing with Unaccompanied Children
Seeking Asylum (1997) (UNHCR UAM Guidelines) and the Statement of Good
Practice of the Separated Children in Europe Programme (2000) (which was a joint
effort of UNHCR and Save the Children) are specifically directed to protecting
children who have been separated from their family. They include special measures
designed to address the increased vulnerability of children who do not have the
support of their parents. They are also a persuasive interpretation of how the Refugee
Convention applies to all children and clearly refer to the provisions of the CRC.

The UNHCR Revised Guidelines on Applicable Criteria and Standards relating to
the Detention of Asylum-Seekers (1999) (UNHCR Detention Guidelines) were first
issued by UNHCR in 1995 to provide guidance to States on the limits to detention
and were then revised in 1999 to reflect developments in human rights law, especially
with respect to arbitrary detention. According to the Executive Committee of UNHCR,
‘[t]hey set out minimum standards for what might be considered acceptable state
practice’.®? In its submission to the Inquiry the Department acknowledges the
importance of these guidelines and states that its practices are consistent with
them. 8

Similarly, the Department states that its practices are consistent with the UNHCR
ExCom Conclusion No 44 regarding detention. The UNHCR Executive Committee
has stated that all persons detained should be treated in conformity with
internationally accepted norms and standards including the Body of Principles, the
JDL Rules, and the Standard Minimum Rules. In the Executive Committee’s view:

These rules represent a consensus among states on how the basic principles
should be respected. Asylum-seekers have a right, as all other individuals,
to be treated in accordance with these standards.®

Finally, UNHCR has produced a Handbook on Procedures and Criteria for
Determining Refugee Status (UNHCR Procedures Handbook), which provides a
‘practical guide’ for those who are required to determine whether or not a person is
arefugee.®

4.4.3 UNICEF Implementation Handbook

The CRC recognises the special competence of the United Nations Children’s Fund
(UNICEF) and other United Nations organs ‘to provide expert advice on the
implementation of the CRC in areas falling within the scope of their respective
mandates’ (article 45). UNICEF has produced a guide to the implementation of the
various provisions of the CRC, the Implementation Handbook for the Convention on
the Rights of the Child (UNICEF Implementation Handbook), which helps explain
the CRC’s provisions. The Inquiry has made reference to this handbook extensively
throughout this report.



4.5 Summary

Sovereignty brings with it rights and obligations. While Australia has the right to
protect its borders, it also has the obligation to ensure that border protection occurs
in a manner consistent with the human rights obligations that Australia has agreed
to uphold. In the context of this Inquiry, those obligations are primarily set out in the
CRC.

While the CRC has not been fully incorporated into Australian law, the Department
acknowledges that Australia has a duty to respect and apply its international human
rights obligations contained within the CRC and other treaties to which Australia is
a party.

The key principles of the CRC discussed throughout this report include:

* ensuring that the best interests of the child are a primary
consideration in all decisions concerning children

* detention as a measure of last resort and for the shortest
appropriate period

* humane and respectful treatment while in detention

* survival, development and recovery from past trauma

* special protections for asylum-seeking and refugee children.

These principles influence the way the Inquiry has approached its examination of
more specific rights, like the right to protection from violence (Chapter 8), the right
to the highest attainable standard of mental and physical health (Chapters 9 and
10), the right to special care for children with disabilities (Chapter 11), the right to
education and recreation (Chapters 12 and 13), the right to special assistance for
unaccompanied children (Chapter 14) and the right to practise religion and culture
(Chapter 15).

The findings and comments of UN treaty bodies, together with UN guidelines and
principles, assist in interpreting what minimum standards are required to ensure
compliance with all those rights.

Together, these treaties and interpretive tools create the framework within which
Australia must work to maintain its status as a responsible member of the
international community and ensure that children within its jurisdiction enjoy their
basic human rights.
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5. Mechanisms to Protect the Human Rights
of Children in Immigration Detention

Australia is responsible for ensuring that all children in its jurisdiction can enjoy all
applicable human rights, including those in the Convention on the Rights of the
Child (CRC), International Covenant on Civil and Political Rights (ICCPR) and Refugee
Convention. That responsibility may be executed through legislation, executive action
and the judicial system. Subject to the Australian Constitution, some of those
functions may be fulfilled by State legislatures, executive bodies, courts or private
entities. However, the ultimate responsibility for compliance with Australia’s human
rights obligations will always lie with the Commonwealth of Australia.

In the context of immigration detention, the Migration Act 1958 (Cth) (the Migration
Act) delineates the framework for Australia’s immigration detention policy, the
Department of Immigration and Multicultural and Indigenous Affairs (the Department
or DIMIA) is responsible for executing that policy and the Federal Courts are
responsible for review. However, the Migration Act must operate in concert with
State legislation regarding child welfare, amongst other legislation, and the
Department should therefore cooperate with State child welfare bodies, education
authorities and other State agencies. Furthermore, for the period covered by the
Inquiry, the Department contracted out some of its functions to Australasian
Correctional Management Pty Limited (ACM), a private detention services provider.

Chapter 4 on Australia’s Human Rights Obligations briefly described the relevant
rights of children in immigration detention. This chapter sets out the functions of,
and interaction between, each of the bodies participating in the protection of those
human rights. It sets out the framework within which this Inquiry has examined
whether the acts, practices and enactments of the Commonwealth satisfy Australia’s
human rights obligations towards children in immigration detention.

In particular, the following questions are discussed:

5.1 How are children’s rights protected by domestic legislation?

52 How are children’s rights protected by domestic courts and the Human
Rights and Equal Opportunity Commission?

5.3  How are children’s rights protected by the Department?
5.4 How are children’s rights protected by State authorities?



There is a summary of the Inquiry’s findings regarding this framework at the end of
the chapter.

5.1 Howare children’s rights protected by
domesticlegislation?

The most proactive mechanism for ensuring the protection of children’s human
rights under Australian law is to enact legislation that directly incorporates the rights
and obligations embodied by international law. Incorporation by legislation not only
makes the rights and obligations explicit, it also provides a mechanism for the
implementation of those rights by triggering the adjudication and enforcement
powers of the courts.

Incorporation of international human rights into domestic legislation may be done
either by directly adopting the international instruments themselves or by ensuring
that the substance of those provisions are reflected in domestic legislation.

Whether the legislation will be Commonwealth legislation or State and Territory
legislation is primarily guided by the requirements of the Australian Constitution.

The Migration Act is the primary piece of legislation governing the immigration
detention of children. It provides for the mandatory detention of all unlawful non-
citizen children and families until they are granted a valid visa or removed. The
Migration Regulations 1994 set out the classes of visas that are available to detainees.
The Immigration (Guardianship of Children) Act (Cth) (IGOC Act) is the legal
mechanism by which guardianship of certain unaccompanied children is conferred
on the Minister for Immigration and Multicultural and Indigenous Affairs (the Minister)
and is therefore also relevant to children in immigration detention.

The Commonwealth also relies on State legislation to fulfil some of Australia’s human
rights obligations. As the Department states in its submission:

Various pieces of State legislation also have effect in the detention
environment, to the extent that this legislation is not inconsistent with
Commonwealth legislation. State legislation that can affect children in
detention is, broadly, that relating to health, education, welfare and criminal
law.!

To the extent that State legislation operates to protect the rights of children in
immigration detention, the Commonwealth must ensure that those laws are
effectively applied. Accordingly, the Inquiry examines the operation of
Commonwealth and State legislation throughout this report in order to determine
whether those instruments properly protect the rights of children in immigration
detention.



5.2 Howare children’s rights protected by domestic courts and
the Human Rights and Equal Opportunity Commission?

Courts are the only institution in Australia with the power to enforce rights and
obligations. Courts are therefore the primary mechanism by which children in
immigration detention can seek a remedy for breach of their rights under the CRC,
ICCPR and Refugee Convention.

Courts should also examine and interpret the meaning of legislation in a manner
which accords with Australia’s obligations under international law, where the meaning
of the legislation is otherwise ambiguous.2

In the context of immigration detention, courts currently have the responsibility to
review (a) the legality of decisions made by the Department to detain and release
children under the Migration Act and (b) the Department’s decisions in relation to
the grant of visas. In recent years, however, respective Commonwealth governments
have sought to strictly limit the jurisdiction of the courts in both these areas. This is
discussed further in Chapter 6 on Australia’s Detention Policy and Chapter 7 on
Refugee Status Determination.

The absence of Commonwealth legislation setting out the minimum rights of children
in immigration detention (as compared to State legislation which sets out the rights
of convicted prisoners)® means that the courts have limited scope to review the
conditions of detention. As a result, Federal Courts are rarely in a position to provide
remedies for any failure to provide children in immigration detention their rights
under the CRC.*

Finally, while the Commonwealth Parliament has specifically legislated to give the
Human Rights and Equal Opportunity Commission (the Commission) the role of
monitoring compliance with the CRC and ICCPR, the Parliament did not vest this
Commission with the power to enforce recommendations made by the Commission.
Thus even when the Commission identifies a breach of rights, it is not in a position
to enforce a remedy.

5.3 Howare children’s rights protected by the Department?

As noted earlier, under the Australian Constitution it is the Commonwealth Executive
that has the responsibility for administering Commonwealth legislation and
implementing any human rights obligations. In the context of immigration detention,
it is primarily through the executive acts and practices of the Department that the
Commonwealth must satisfy its obligations to children in immigration detention.
The following sections examine the mechanisms by which the Department has
attempted to fulfil that responsibility.



5.3.1 Ashort history of the provision of immigration detention services

From 1991, when the Port Hedland Immigration Reception and Processing Centre
opened, until the end of 1997, custodial services in immigration facilities were
provided by Australian Protective Services (APS), a Commonwealth security agency.
In the 1996-97 Commonwealth Budget, the Government decided to terminate the
arrangements that tied the Department to APS and put the guarding services out to
tender. Later, the Government decided to put the full detention function out to a
public tender process. On 27 February 1998, the Department signed a contract
with Australasian Correctional Services Pty Limited (ACS) to deliver all services at
the immigration detention facilities. Those services were provided by the operational
arm of ACS, ACM.®
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Sign outside Woomera indicating ACM and the Department, June 2002.

The services contract with ACM was originally for three years, with options to renew.
It was extended a first time for a further year and then again to cover the period until
the winner of the new tender process commenced its services in 2003.

On 25 May 2001, the Department announced a new tender process and on 5
December 2001 it released an exposure draft of the request for tender. On 22
December 2002, the Department selected Group 4 Global Solutions Pty Limited
(Group 4) as the preferred tenderer. The contract with Group 4 was signed on 27
August 2008.

This report addresses the period during which ACM was the detention services
provider.



5.3.2 Who was responsible for the protection of children’s
rights — the Department or ACM?

The Department’s entry into a detention services contract with ACM meant that
between 1998 and 2003, the responsibility for the day-to-day operations of detention
centres lay with ACM. The detention services contract required ACM to provide
accommodation, maintenance, security, catering, health care, education and
recreation, amongst other services. The Department had the responsibility to monitor
ACM’s contractual performance in order to ensure that it was delivering the
nominated services. The Department was also responsible for the physical
infrastructure of the centres, the intake and release of detainees and the visa
processing.

Most importantly, it was the Department, not ACM, which was responsible for
ensuring the protection of children’s human rights while in immigration detention.
The Department describes the way it executed its responsibility as follows:

While retaining ultimate responsibility for all detainees, the Department,
exercises its duty of care commitments through the engagement of a
Services Provider within the framework of relevant legislation, comprehensive
contractual obligations, the Immigration Detention Standards and associated
performance measures.®

It is important to stress that the Commonwealth could not satisfy its human rights
obligations simply by hiring ACM. If ACM did not provide the services which met
the standards required by international law the Department could not ‘blame’ ACM
for a breach of a child’s human rights. Thus, no matter what a detention services
contract says or how ACM or any other entity performs, it is ultimately the
Department’s responsibility to ensure that all children are enjoying all their rights.

Furthermore, as the detaining authority, the Department acknowledges that it has
extra responsibilities regarding children and families who have been deprived of
their liberty:

While in detention, the ability of individuals to control their own environment
is restricted ... this places particular responsibilities on the Commonwealth
with regard to duty of care ...”

The substance of the Department’s duty of care towards children in immigration
detention is defined by the rights of children under the CRC, Refugee Convention
and ICCPR rather than the contract with ACM. It was therefore possible that ACM
was meeting its contractual duty of care without the Department meeting its duty to
children in immigration detention.® In such circumstances the Department had an
obligation to independently provide services that fell within, or outside, ACM’s
contractual obligations.

The following section examines the overlap between the contractual obligations of
ACM and the human rights obligations of the Department.



5.3.3 Did the Immigration Detention Standards adequately reflect
the Commonwealth’s human rights obligations?

In the absence of legislative guidance on the services to be provided to children in
immigration detention the Department was left to develop its own rules. According
to the Department, the ‘first ever attempt’ to create a set of standards was in 1998
when it entered the contract with ACM.® The detention services contract, ‘replaced
previous fragmented service delivery arrangements and for the first time detention
service requirements were formalised into a set of principles and standards’.™
These standards were embodied in the Immigration Detention Standards (IDS)
scheduled to the contract between ACM and the Department. !

It is of concern to the Inquiry that despite the introduction of mandatory detention in
1992, neither the legislature nor the Department had put any serious effort into
establishing comprehensive procedures and standards until 1998. While the
Department did not concede that those 1998 standards were inadequate, it readily
asserted that the revised IDS scheduled to the 2002 tender documents represent
great improvements.' However, during the period covered by the Inquiry, only the
original IDS were in force and the Inquiry has not, therefore, considered the revised
IDS in any detalil.

The Department acknowledges that the IDS were the highest contractual expression
of its understanding of what ACM had to do so that the Department could be assured
that the Commonwealth was complying with its international obligations:

...taken in their entirety they [the IDS] represent an acknowledgment on our
part and a requirement as part of the contract to be alert to the sorts of
issues that are encompassed in our international obligations.™

The ‘Principles Underlying Care and Security’ in the IDS also stated that ‘Australia’s
international obligations inform the approach to delivery of the detention function’.™

As the following chapters will explore in further detail, the IDS included, amongst
other things, general requirements for the provision of clothing, food, health care,
security, education and recreation to all detainees. However, the only provisions of
the IDS that referred to special measures for children were included in the section
in ‘Individual Care Needs’. They are extracted in full as follows:

9.2 Unaccompanied Minors

9.2.1 Unaccompanied minors are detained under conditions which protect
them from harmful influences and which take account of the needs of their
particular age and gender.

9.3 Infants and Young Children

9.3.1 The special needs of babies and young children are met.

9.4 Children

9.4.1 Social and educational programs appropriate to the child’s age and
abilities are available to all children in detention.



9.4.2 Detainees are responsible for the safety and care of their child(ren)
living in detention.

9.4.3 Where necessary, help and guidance in parenting skills is provided by
appropriately qualified personnel.

9.5 Expectant Mothers and Infants in Detention

9.5.1 Expectant mothers have access to necessary ante-natal and post natal
services.

9.5.2 Arrangements are made, wherever practicable, for children to be born
in a hospital outside the detention facility. If a child is born in a detention
facility this is not recorded on their birth certificate.

9.5.3 Where a nursing infant is with its mother in detention, provision is made
for the child to be cared for by the detainee.™

The Inquiry is somewhat concerned about the brevity and generality of these
provisions. When it was put to the Department that these standards were inadequate
as a statement of the standard of care owed to children in detention the Department
replied that:

the fact that there may not be specific words or specific references in these
standards doesn'’t...take away from the general point that I'm making which
is that taken in their entirety they represent an acknowledgement on our
part and a requirement as part of the contract to be alert to the sorts of
issues that are encompassed in our international obligations.'

The Department also stated that the standards ‘draw people’s attention’ to Australia’s
international obligations,'” and emphasised that the IDS ‘need to be read more
broadly with the overarching principles and with other elements of the contract’.®

However, the Inquiry finds that the IDS failed to provide sufficient guidance to ACM
as to what needed to be done to satisfy the standard of care owed to children
according to the CRC, even when read with the remainder of the contract. The IDS
did not mention the CRC nor incorporate the fundamental principles applying to
children in immigration detention. For instance, the principle that the best interests
of the child must be a primary consideration in all decisions affecting children is
absent.

While the fact that the applicable IDS did not fully represent Australia’s obligations
towards children does not in itself amount to a breach of those obligations, it does
mean that the Department could not fully rely on ACM to fulfil the obligations that
the Department had towards children. In other words, even full compliance with the
IDS by ACM may not have amounted to an acquittal of the Department’s duty of
care towards children.



5.3.4 How did the Department monitor the
protection of children’s rights?

For the Department to be satisfied that ACM was fulfilling its contractual obligations,
it had to closely monitor its activities, ensure remedies for any breaches of the
contract that affected the treatment of children and make up for any differences
between ACM’s performance and the Department’s obligations.

The Department describes its monitoring objectives thus:

Effective contract management is an essential element in ensuring services
in immigration detention are appropriate, effective and responsive. The
Department places considerable emphasis on ensuring the contract is
carefully monitored and, as required, evaluated and reviewed ..."

The IDS provided for monitoring and reporting as follows:

13.1 DIMIA has full access to all relevant data to ensure that monitoring
against these standards can take place.

13.2 The Contractor ensures that adequate reporting against the standards
is provided on a regular and agreed basis.

13.3 An incident or occurrence which threatens or disrupts security and
good order, or the health, safety or welfare of detainees is reported fully, in
writing, to the DIMIA Facility Manager immediately and in writing within 24
hours.

13.4 The Contractor ensures that it responds within agreed time frames to
requests for information so as to enable DIMIA to meet Departmental and
Government briefing requirements.

The Department’s monitoring mechanisms appear to have varied greatly over time
although it has been difficult to pinpoint the dates on which various initiatives were
introduced. The Department describes the changes as follows:

Management of the contract evolved as the environment changed. For
example, when we were operating only four centres, communication and
service monitoring was through individual contact with Centre Managers,
incident reports made by the services provider and quarterly reports
submitted by DIMA Managers. Over time as the number of detainees in
centres and the complexity of the program increased these management
strategies were augmented by increased reporting and analysis and
continuing development of policy and procedures. Written reporting
mechanisms increasingly became important particularly in monitoring
performance. %

The Department lists monitoring mechanisms, including weekly teleconferences
between the Department and ACM staff, ongoing analysis of incident reports, onsite
monitoring by departmental managers, regular visits to detention centres by central
office staff and audit reports on specific issues.?!



Some of these activities were documented and others were not. The Secretary of
the Department explained the absence of documentation on the basis that the day-
to-day operation of the detention facilities meant that ‘the bulk of communication
remained oral’. He continued:

The focus was on responding to the individual circumstances of detainees
and tailoring response to their needs. At the same time, increasing emphasis
was placed on written documentation of actions, principally through the
mechanism of incident reporting.?

The Inquiry is not in a position to examine the effectiveness of those monitoring
mechanisms that have not been recorded. Accordingly, in this chapter, the Inquiry
has focused on those formal contract management systems that appear to have
been the primary mechanisms by which the Department documented ACM’s general
contractual performance. The relevant records were produced by the Department
to the Inquiry, pursuant to Notices, and explored in some detail during the oral
hearings with the Department.2® Those monitoring systems are grouped as follows:

(@) General reporting by Department Managers of immigration
detention facilities

(b) Incident reporting by ACM to the Department.

The monitoring of specific initiatives related to children is discussed in greater detail
throughout this report.2*

(@) General reporting

All immigration facilities have had a resident Department Manager and from mid-
2001 most facilities also had at least one Deputy Manager and other administrative
staff. The Department described the role of the Manager and Deputy Manager as
follows:
These staff were responsible for two main areas. First, oversighting ACM
service delivery and contract performance through day-to-day involvement
in the centre as well as ongoing monitoring and reporting. Second, co-
ordinating and supporting those aspects of service delivery that remained
the responsibility of the Department, that is any issue related to the person’s
immigration status, application processing and so forth.%

The general reporting system employed by the Department Managers and ACM
Managers is represented by the diagram on the following page.



DIMIA ACM

Manager (% - - -~ -~ Liaison = = === - = ®  Manager
Report Report
Central Office Central Office
& %
L - COG/CMG meetings - - - = - — - — =

From March 2000, the Department Managers were required to provide quarterly
reports to the Department’s Central Office in Canberra. By October 2001, these
reports were provided on a monthly basis by the Managers of most facilities. The
purpose of these reports was to assess ACM’s performance against the IDS.

ACM had a similar process of monthly reporting to its headquarters in Sydney
although those reports were focussed on ACM's corporate ‘Key Performance
Indicators’ rather than the IDS. Both sets of reports were intended to provide
information to their respective headquarters, primarily to inform discussions at
Contract Operations Group (COG) meetings.

The ‘monthly COG meetings focussed on the regular and routine consideration of
operational issues, such as incidents and other issues of concern’.26 The COG
meetings were held irregularly until January 2001 when monthly meetings
commenced.?

From April 2001, a Contract Management Group (CMG) also met, on a quarterly
basis. The CMG meeting:

is held between high level members of the Department and [ACM]. The
CMG focuses on higher level contract management issues, quarterly
performance assessments,? and issues that remain unresolved from COG
meetings.?®

It is the Inquiry’s view that the reports by Department Managers represented the
most important monitoring document between the Department’s representative on
the ground and Central Office regarding ACM’'s compliance with the IDS. In turn
they were an important record of the Department’s view as to whether ACM was
fulfilling its human rights obligations towards children on its behalf.

However, there was no standard format for these reports, although each report was
structured around the IDS. Furthermore, with the possible exception of Port Hedland
detention centre, they were all very brief. Many of the Woomera reports were two or
three pages, even for months where there was substantial unrest.



During the hearings the Department explained that:

the reports are integral to the overall framework of the monitoring and knowing
what's going on in the centres but they’re not the only or on their own the
most important source of information.*

The Department emphasised that there was also daily phone contact between the
Department and ACM and weekly teleconferences between the Department
Managers and Central Office. However, most of this contact was not documented,
and the Inquiry is therefore not in a position to assess the extent to which the care
of children was addressed at those meetings.®!

It is the Inquiry’s impression that the low levels of written detail required from
Department Managers may have reflected the fact that the Central Office in Canberra
placed little weight on their opinion. The Department challenges this conclusion
and states that it relied on its Managers’ reports as a ‘key tool’.* However, several
times during the Inquiry hearing of December 2002, the judgments of the Managers
were relegated to being ‘the view of the particular officer’ rather than the view of the
Department as a whole.® One of those examples related to a dispute over who
would pay for the care of a child with a serious disability:

MR WIGNEY (INQUIRY COUNSEL): That long answer, | suggest, entirely
glosses over the real state of affairs, at least according to the author of this
email who [is the Department Manager at Curtin IRPC] ..., that relations
between ACM and the Department in relation to the cost of the care of this
child had reached such a point that ACM, to use the words in this document,
‘had threatened to dump the child on DIMIA’s doorstep’. Now, that was the
suggestion, wasn't it?

MS McPAUL (DIMIA ASSISTANT SECRETARY): That is a view expressed by
a particular DIMIA officer on that given day. | have no personal basis to
suggest that that is actually the case.®

These Department officers were the persons, according to the Department, who
were charged with monitoring what was happening on the ground in detention
facilities. If the Department did not trust the judgments of those Managers, it is
unclear why they entrusted them with a monitoring role.

Nevertheless, it may be that one reason that the Department did not rely on the
assessments of its Department Managers was because those persons did not
have specific expertise on the issues that arise in immigration detention. In particular,
in most cases they had no experience in child welfare and therefore may not have
been in a position to assess whether children were being properly looked after.

INQUIRY COUNSEL: Upon the whole they tended to be bureaucrats, and |
don't use that in a pejorative sense, they were administrators who'd come
up, worked their way up through the Department, is that right?

MS GODWIN (DIMIA DEPUTY SECRETARY): Well, they would be officers
from within the Department generally, yes.



INQUIRY COUNSEL: So they didn’t have any particular training or experience
in education, health or mental health or those sorts of things?

DIMIA DEPUTY SECRETARY: Not specifically, no.%

The Department could not fully explain how a person without specific expertise
could identify problems relating to the provision of these services. During the hearing
the Inquiry used the issue of education to explore this issue:

INQUIRY COUNSEL: Staying on the example of education another difficulty,
| would suggest to you in terms of the DIMIA Manager or Deputy Manager
adequately monitoring the provision by ACM of educational services is that
the DIMIA Manager was not himself or herself qualified or experienced in
the provision of educational services on the whole, that's correct isn't it?

DIMIA DEPUTY SECRETARY: It is correct but it's equally one of the reasons
why, and again | think this is something we talked about in our submission,
where we've tried to broaden out our monitoring capacity. Certainly initially
the focus of monitoring was on the DIMIA Manager and that remains a core
element of our ongoing monitoring but we have broadened out that
monitoring capacity over time to try to pick up some of the points you're
alluding to.

INQUIRY COUNSEL: How is a DIMIA Manager who is not experienced in
the provision of education services to determine whether the provision of
services by ACM was adequate or inadequate based on this standard?

DIMIA DEPUTY SECRETARY: Well, using the standards as a guide that the
needs of children and various other sort of things need to be met by
observation, by consultation with Central Office about whether something
was broadly appropriate or not. So, it's not just a question of whether the
local manager assesses or monitors or forms a view that it's appropriate,
there would be a process raising issues or identifying things that they
themselves were concerned about, consultation about whether it was
something that was a matter for concern more generally or whether it could
be addressed locally, it was an iterative process if | can put it that way.®

The absence of clear performance standards in the IDS would, in the Inquiry’s view,
have made the task of identifying problems in the provision of education, health
care and other fundamental rights that much harder for the Department’s Managers.
The Department stated that the generality of the IDS applicable to ACM just meant
that the Managers had to take account of the individual circumstances. However,
this leads the Inquiry straight back to the concern that it was extremely difficult for a
Manager without any specific child welfare expertise to have properly identified
and assessed the individual circumstances.

INQUIRY COUNSEL: Well, let me put it bluntly to you, | suppose, the lack of
specificity and the generality of the provision in relation to education in the
existing detention standards makes and made it almost impossible to
properly monitor the services that were being provided by ACM during the
relevant period. Do you agree with that?

DIMIA DEPUTY SECRETARY: | don't think it made it impossible to monitor
but the focus would have been on were the services appropriate to the needs



at a given point in time or a given set of circumstances. So if the assessment
was that in all of the circumstances that was appropriate then that would
have been the focus of the monitoring. | guess in some respects what this
does is give the person monitoring it some specific things to look for but it
doesn’t mean under the current arrangements that you wouldn’t be looking
for whether, you know, as | say, taking account of the particular needs and
particular circumstances at a particular time.¥”

The Department did refer to certain measures that they have introduced to assist
Department Managers, such as:

* atraining program for staff in detention centres
* the Department Managers’ Handbook and

* ‘regular formal phone hook-ups with Centre Managers to go
through particular issues, particular requirements, questions and
so forth’.%8

The Department provided the outline of the training program it referred to, which
was held in Canberra from 4-13 March 2002. That training overview included a
component on the IDS but did not include any specific modules on what is meant
by appropriate education, health care and recreation for children. It did refer
specifically to the mandatory reporting requirements for suspected child abuse. It
is unclear whether the March 2002 training session was the only one that has
occurred.

The Department Managers’ Handbook was also provided to the Inquiry and includes
advice on a range of issues, such as ‘Pregnancies and Confinement’ and
Memorandums of Understanding (MOUs) relating to tracing and child welfare. The
index to that document includes chapters on education, unaccompanied minors
and torture/trauma victims. Unfortunately, the Department had not, and has not yet
written those child-specific chapters, so the Handbook was of no practical assistance
on several of the issues that were most relevant to children.

The Department also referred to the Migration Act, Migration Regulations and its
Migration Series Instructions (MSI) as important resources for its Department
Managers.®*® However, while the Migration Act and Regulations may have provided
guidance for immigration processing, they provided no guidance on the level of
services that should have been provided to children in immigration detention.
Furthermore, the first MSI that specifically related to children was issued only on 2
September 2002.% This MSlI related to unaccompanied children and by 2 September
2002 there were only 13 unaccompanied children in detention, 12 of whom were in
alternative places of detention. The MSI would have been more useful had it been
issued in July 2001 when there were 121 unaccompanied children in detention.
The Department explains this delay on the basis that:

The documentation is ... often finalised after the arrangements are
established and, in fact, is enhanced by the practical issues that arise during
its earlier implementation.*



While the phone hook-ups referred to by the Department may have been effective
in practice, the Inquiry has been unable to assess the usefulness of that mechanism
in the absence of documentation. However, as set out more fully in Chapter 14 on
Unaccompanied Children, the Department did document ‘Unaccompanied Minor
Teleconferences’. These fortnightly meetings commenced soon after the
announcement of this Inquiry, in December 2001. They appear to have been
established to better monitor the needs of unaccompanied children by providing
Central Office an opportunity to review the management plans created by ACM,
and address any issues that may have confronted the Department Managers and
Deputy Managers, as delegated guardians of the Minister. Those meetings later
included discussion of children who were not unaccompanied children. This initiative
was a step in the right direction in terms of ensuring that children were enjoying
their rights, although there is some question as to their effectiveness, as discussed
in Chapter 14 on Unaccompanied Children.

Given the difficulties facing the Department Managers it is perhaps unsurprising
that their monthly reports varied in quality and detail. The Department explained
that ‘it may well be that a Centre Manager would view themselves as having already
raised issues through the teleconference and therefore not needing to repeat them
in their written report’.# However, since those teleconferences were not minuted, it
is the Inquiry’s view that it would therefore have been appropriate to document any
concerns regarding the care of children in the Manager reports. This would have
facilitated closer monitoring and analysis of compliance with children’s rights.

In summary, the general reporting system appears to have provided a general
indication of some of the systemic problems in the delivery of services for children.
However, it was not a reliable measure of whether the IDS requirements were being
met or children were enjoying their rights under the CRC.

The weight to be placed on the Department Managers' reports was complicated by
the fact that the Department simultaneously defended the ability of its Managers to
fulfil a monitoring role and appeared to doubt their judgment. A combination of
unclear requirements and performance measures in the IDS, and lack of expertise
specific to the needs of children certainly raises concerns as to the ability of
Department Managers to accurately monitor performance by ACM and compliance
with human rights. It is unclear why the Department asked senior officials to perform
this function without providing them with the specific training and guidance that
would have made that monitoring more useful to the Central Office.

(b) Incident reporting

Unlike the general reporting system which was internal to the Department, the
incident reporting system involved an information flow from ACM to the Department.
The Department’s submission states that the ‘Services Provider is required to keep
the Department fully informed of all aspects of service delivery through the provision
of incident reports’.*® Provision of incident reports was also one of the monitoring
mechanisms specifically provided for in the IDS.



The IDS defined three types of incident that had to be reported to the Department:;

* incident: variation from the ordinary day to day routine of a facility which
threatens, or has the potential to threaten the good order of the facility. ..

¢ minor incident/disturbance: an incident or event which affects, but to a
lesser degree than a major incident, the good order and security of the
facility...

* major incident/disturbance: an incident or event which seriously affects
the good order and security of the facility.

Each of the definitions listed examples and while none specifically mentioned
children, they encompassed events involving children. For example, children were
involved in medical emergencies, hunger strikes, self-harm and riots.

The diagram below represents the incident reporting system, with the qualification
that in some instances information came directly from ACM staff or the ACM Manager
to the Department Central Office, by-passing the Department’s Manager.*
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The Department states that it did a monthly analysis of the incident reports in order
to identify systemic issues.* The Department provided the Inquiry with examples
of semi-annual (rather than monthly) trend analyses,* which noted where minors
were involved in actual and attempted assault and self-harm. However, the Inquiry
discovered that not all incident reports involving children were systematically tagged
for special attention in the Department’s record-keeping systems.

This became clear after the Inquiry issued a Notice on 18 July 2002 to the Department
requiring the production of a range of incident reports that involved children.*” In
order to take account of the fact that the Department had only introduced an
electronic database in 2001, the Notice was restricted to periods after that time.



However, the Department requested an extension of time on the basis that it could
not be sure that all incidents involving children had been identified by the electronic
system and it would therefore need to go through every child’s individual paper file.
This was because incidents involving both children and adults were not usually
flagged and detention centres had ‘some flexibility in classifying an incident’.*

The Inquiry accordingly finds that, at least in early 2001 when the numbers of children
in detention were very high, this document management system failed to place
special priority on tracking incidents involving children.

Moreover, the Department itself has noted in its Manager reports that there were
recurring problems regarding the quality and timeliness of incident reporting. Almost
every Manager's report from mid-2001 until September 2002 for both Port Hedland
and Woomera detention facilities raised inadequate reporting by ACM as anissue.*
It was put to the Department that this revealed a systematic problem in relation to
incident reporting that had not been properly resolved. The Department replied that
on the contrary it proved that it was an important issue that they paid attention to:

Individual incident reports not provided on time or not being sufficiently
comprehensive or where we've had to go back and ask for further information,
those are all things that can happen and all things that we would discuss
with the service provider because, as | say, we regard it as an important
issue. So, as | say, the fact that it appears in numbers of Manager’s reports
[ think simply points to the fact that this is something we have paid particular
attention to.%

Problems with incident reporting were also highlighted in the Flood Report into
immigration detention procedures in February 2001.5" The Commonwealth
Ombudsman has also made a number of suggestions to the Department about
improving the incident reporting system in the context of investigation of complaints.

Given that many incidents involve threatened or actual violence, from the Inquiry’s
perspective, itis difficult to see how the Department could be confident that children
were being protected in the manner to which they are entitled if the system that it
relied on for information was, in Department’s full knowledge, consistently faulty.
The Department rejects this assertion on the basis that there were a range of other
monitoring mechanisms.%2 The Inquiry’s view of the quality of those other
mechanisms is discussed above, and throughout this report.

5.3.5 What mechanisms were in place to prevent and
remedy breaches of children’s rights?

The Department has acknowledged that there were weaknesses in the ability of the
monitoring system to predict and prevent serious harm to children. The Department
also acknowledges that its monitoring systems failed to predict the occurrence of
certain events:

INQUIRY COUNSEL: And would you agree with this general proposition
that in the past at least the Department has not been able to adequately



anticipate problems in these facilities before they arise, at least through these
reports and monitoring system?

DIMIA DEPUTY SECRETARY: Well, I'm certainly aware of numbers of
problems that have arisen that we didn’t predict before they arose. Whether
it's correct to say that it's not possible or that we were not able to in every
situation | don’t think — that’s not, as a proposition, something I'd agree to. |
think there are examples where we've sort of identified things that might
happen and tried to take action and indeed the service provider has as well
tried to take action to manage or ameliorate or prevent those things
happening. So, as | say, I'd agree that there are times when it hasn't been
possible but | think there are times when we've also identified things and
looked to resolving them.

When the monitoring system did identify current or ongoing problems it was
incumbent on the Department to remedy those issues immediately to avoid
continuing breaches of the CRC. The contract between the Department and ACM
provided for quarterly Performance Linked Fee Reports which reviewed ACM's
performance against the IDS. The Department could add or deduct merit points
which were then translated into a financial reward or penalty.

ACM provided copies of the Performance Linked Fee Reports from March 2000 —
December 2001. As at 16 September 2002, the Department had not yet provided
ACM with the Performance Linked Fee Reports for the first, second or third quarters
of 2002. It is difficult to see how these reports can be an effective mechanism to
protect children in detention if they were over six months behind.

In any event, the contractual relationship between ACM and the Department is only
of concern to this Inquiry to the extent that the Department relied upon ACM to
acquit its human rights responsibilities to children. The Inquiry takes the view that
where a breach was identified, the Department’s first priority should have been to
ensure that circumstances were rectified so that children could enjoy their rights. If
ACM failed to meet its contractual obligations the Department could and should
have imposed contractual penalties. However, ongoing contractual disputes did
not excuse the Department from immediately addressing situations resulting in the
breach of children’s rights.

For example, as is discussed in Chapter 12 on Education, in mid-2001 at
Maribyrnong IDC, the Department Manager expressed serious concern about the
level of education being provided to two children detained at the centre.®

In the July 2001 report, the Department Manager stated that the children were not
‘receiving educational programs appropriate to their age and abilities’ since their
arrival at Maribyrnong in March 2001. The Manager further reported that despite
the fact that the Department had arranged for the children to attend a school in
Victoria, ‘ACM declined to enrol the children on the basis that the cost was too
great’.%® The Department has asserted that while discussions regarding payment
were going on the children could access the ACM education programs.5” However,
it is clear that the Department Manager did not believe that the internal schooling
was adequate to meet the children’s needs.



Even ignoring the fact that it took from March to July 2001 for the Department
Manager to report her concerns about education, it is unacceptable that the
Department did not ensure that the children were receiving adequate schooling
while the issue of payment was being settled. One of the children in question was
released in September 2001 without having attended an external school.

International human rights law is blind to contractual disputes. However, it appears
that the contract itself also failed to identify this episode as a serious problem as
there were no financial penalties imposed for this event in the Performance Linked
Fee Reports.

The Department urged the Inquiry to be mindful of ‘the very real challenges that
faced the Department when large numbers of unauthorised boat arrivals came to
Australia’.%®® While the Inquiry understands that there may have been pressures on
the Department, they were pressures that might have been foreseen given the ten-
year history of mandatory immigration detention. Furthermore, growing numbers of
detainees did not excuse the Department from implementing measures that ensured
performance of the human rights obligations owed to children while in detention. It
is difficult to see how the Department could have been sure of compliance in the
absence of close monitoring and documentation.

5.4 How are children’s rights protected by State authorities?

Immigration detention facilities are Commonwealth property and children in
immigration detention are the primary responsibility of the Commonwealth. While
the Department has sought to rely on State authorities for the provision of some
services to children over the last three years, the Department rightfully acknowledges
that, ‘the involvement of relevant authorities in no way diminishes the Department’s
duty of care responsibilities’ towards children.® The Department also states that
‘these services strengthen the Commonwealth’s ability to meet its responsibilities,
particularly in the case of children in detention, by ensuring that decisions made in
the facilities take account of all relevant information and advice from experts in that
fielg’.s

Nevertheless, the relationship between the Department and State authorities has
been somewhat haphazard. On the one hand, the Department states that
‘[c]ooperative and collaborative relationships with relevant State/Territory authorities
are essential to the effective and accountable management of detention facilities’.®
On the other hand, the Department appears to have been extremely slow to enter
into memoranda of understanding that would have facilitated the provision of State-
based services to children in immigration detention.

For instance, the Department acknowledges that ‘State child welfare authorities
have a legislative responsibility to ensure the safety and well-being of children is
protected and, as required, provide expert advice and assistance’.> However, the
Department only commenced discussing Memoranda of Understanding (MOUs)
with State authorities in early 2001, following the recommendations of the Flood
Report.®



While the Department has stated that the MOUs simply represent the ‘formal
representation of the cooperative and collaborative working arrangements’, rather
than the commencement of those relationships, the Flood Report made it clear that
there were significant problems in those informal relationships.% In any event, the
MOU that was eventually signed by the Department and the South Australian
Department of Human Services (DHS) made it clear that DHS acts in an advisory
capacity only, with the result that the Department has the discretion to disregard
the advice of State authorities when it is given.

For example, DHS gave the following evidence:

MS McNEIL (DHS): ... Immediate safety recommendations are implemented
on most occasions. Itis the broader recommendations which include external
people with expertise such as STTARS [Survivors of Torture and Trauma
Assistance and Rehabilitation Service] being involved to provide counselling,
the broader assessments and mental health involvement of external
agencies, programming around recreation activities, vocational education,
employment and training within the centre for both adults and young people
to, I guess, fill their days. Again broader recommendations around parenting
support and education, broader recommendations about transition into the
community planning such as: this is how you apply for a job; this is how you
find where a car is in the newspaper if you need to purchase one on your
release; life skills ...

MR HUNYOR (INQUIRY COUNSEL ASSISTING): So if the broader
recommendations that you have been giving to ... DIMIA had been followed,
your evidence is that the incidence of child abuse and alleged child abuse
would have decreased significantly?

DHS: Definitely.®®

This issue is discussed in greater detail in Chapter 8 on Safety and Chapter 9 on
Mental Health.

5.5 Summary of findings on mechanisms to protect the
human rights of children inimmigration detention

Australia is required under the CRC to protect children’s rights through all three
arms of government: the courts, legislature and the executive.

Australia’s Federal Parliament has provided for a system of mandatory immigration
detention through the enactment of certain provisions of the Migration Act, Migration
Regulations and the IGOC Act. The Inquiry examines those provisions throughout
this report in order to assess whether they comply with the CRC and ICCPR.

The role of courts to (a) review whether the Commonwealth’s administration of that
legislation complies with the rights of children in detention, and (b) provide children
with a remedy for any such breach is limited by a combination of two factors: first,
the legislature’s consistent efforts to restrict the circumstances in which review of
the legality of detention may occur; second, the absence of specific legislation
setting out the minimum standards of treatment for children in immigration detention.



Similarly, this Commission’s ability to enforce human rights obligations is limited.
The Human Rights and Equal Opportunity Commission Act 1986 (Cth) does not
give the Commission the power to enforce remedies upon finding breach of human
rights under the CRC or ICCPR.

The Department, on behalf of the Commonwealth Executive, has the primary
responsibility for ensuring that the requirement under the Migration Act to detain all
unlawful non-citizens is administered in accordance with the CRC. The Department,
in turn, has hired a private services provider, ACM, to assist in fulfilling those
obligations.

The Department’s contractual arrangements with ACM to provide services to children
in immigration detention between 1998 and 2003 forms a fundamental part of the
framework examined by the Inquiry. However, the Department was ultimately
responsible for ensuring that ACM'’s performance under the contract did not breach
the rights of children. Thus, in the event that the terms or performance of the contract
were inadequate to ensure the protection of the rights of children, it was the
responsibility of the Department, rather than ACM, to rectify the situation. It was
therefore extremely important that the Department had monitoring systems focussed
on identifying, preventing and remedying any breaches of children’s rights under
the CRC regarding children in immigration detention.

The Inquiry finds that the contractual expression of ACM’s responsibility towards
detainees —the IDS — did not fully encapsulate the Department’s obligations towards
children under the CRC. Therefore, while the contractual framework was not
inconsistent with Australia’s human rights obligations per se, in many cases even
compliance with the contract may have been insufficient to satisfy the
Commonwealth’s human rights obligations to children.

However, even if the IDS sufficiently embodied children’s rights under the CRC, the
monitoring documents available to the Inquiry suggest that the neither the general
nor the incident reporting mechanisms in place were a reliable measure of
compliance with those contractual obligations. For example the Department Manager
reports over the period of the Inquiry lacked detail and inadequately focussed on
the care provided to children. There were also recurring problems regarding the
quality and timeliness of incident reports. It follows that the primary written reporting
mechanisms did not place the Department in a good position to identify breaches
of contract or any gaps between contractual compliance and compliance with the
CRC.

The Department states that much of the monitoring occurred by phone. The Inquiry
is not in a position to assess the quality of that monitoring because it was not
documented. The Inquiry notes, however, that given the importance of ensuring the
appropriate protection of children, such monitoring mechanisms should have been
more comprehensively recorded.

The Department states that it also relied on State child welfare authorities to assist
in protecting the rights of children. The interactions between State authorities and
the Commonwealth are more fully addressed throughout this report. However, the



Inquiry notes that formal arrangements with State authorities are still being negotiated
in a variety of areas.

The following chapters examine how children’s specific rights under the CRC were
protected in practice taking into account the laws, executive practices and
contractual arrangements described in this chapter.
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6. Australia’s Immigration Detention
Policy and Practice

Australian law requires the detention of all non-citizens who are in Australia without
a valid visa (unlawful non-citizens). This means that immigration officials have no
choice but to detain persons who arrive without a visa (unauthorised arrivals), or
persons who arrive with a visa and subsequently become unlawful because their
visa has expired or been cancelled (authorised arrivals). Australian law makes no
distinction between the detention of adults and children.

This Inquiry accepts that mandatory detention for a strictly limited period designed
to obtain basic information about health, identity, security and basic information
that supports a visa claim, may form a legitimate part of a system of immigration
controls, as long as the detention is subject to effective review by a court.’

Mandatory detention in Australia, however, goes well beyond this. When children
arrive in Australia without a visa and are seeking asylum, they are required to stay in
detention well beyond the period of time it takes to gather basic information about
an asylum claim, health, identity or security issues. Both adults and children must
stay in detention until their asylum claim has been finalised or a bridging visa has
been issued. The consequence is that these children are often detained for months
and sometimes for years, many of them in detention centres in remote areas of
Australia. Under the Migration Act 1958 (Cth) (the Migration Act) there is no time
limit on this detention and only very limited review by the courts is available. It is this
long-term, indeterminate and effectively unreviewable mandatory detention of
children that is the key concern of this Inquiry.

The Inquiry recognises that there are children in immigration detention who are not
asylum seekers — usually children who have overstayed their visa. Those children
tend to spend a much shorter period of time in detention because they are detained
to facilitate deportation. Furthermore from 1999 to 2002, children overstaying their
visa constituted under 5 per cent, on average, of children in immigration detention.
These children have the same rights in detention as children seeking asylum.
Therefore, while the primary focus of the Inquiry is on children who are unauthorised
arrivals seeking asylum, the rights discussed in this and following chapters should
be understood also to apply to children who are detained for having overstayed
their visa.



This chapter addresses the following questions regarding Australia’s detention policy
and practice:

6.1  What are the human rights relevant to the detention of children?
6.2 What is the history of mandatory detention in Australia?

6.3  When are children detained?

6.4  Where are children detained?

6.5 Is detention in the ‘best interests of the child’?

6.6  Are children detained as ‘a measure of last resort’?

6.7  Are children detained for the ‘shortest appropriate period of time’?
6.8  Can courts provide effect review of the legality of detention?

6.9 Is the detention of children ‘unlawful’ and ‘arbitrary’?

There is a summary of the Inquiry’s progressive findings on these issues and two
case studies at the end of the chapter.

6.1 What are the human rights relevant
to the detention of children?

United Nations instruments have defined what is meant by ‘detention’ as follows:

Deprivation of liberty means any form of detention or imprisonment or the
placement of a person in another public or private custodial setting from
which this person is not permitted to leave at will, by order of any judicial,
administrative or other public authority.

United Nations Rules for the Protection of Juveniles
Deprived of their Liberty, rule 11(b)?

UNHCR considers detention as: confinement within a narrowly bounded or
restricted location, including prisons, closed camps, detention facilities or
airport transit zones, where freedom of movement is substantially curtailed,
and where the only opportunity to leave this limited area is to leave the territory.

UNHCR Revised Guidelines on Applicable Criteria and
Standards relating to the Detention of Asylum Seekers,
guideline 13

The 1998 Human Rights and Equal Opportunity Commission (the Commission)
report on immigration detention, Those who've come across the seas, examined
Australia’s detention policy as it applied at that time to adults and children, and
found that it was inconsistent with and contrary to human rights.* This Inquiry applies
much of the reasoning used in that report, but focuses specifically on whether
Australia’s detention policy contravenes the rights set out in the Convention on the
Rights of the Child (CRC), which are much more specific and demanding than
those contained in the International Covenant on Civil and Political Rights (ICCPR).®



Article 37(b) and (d) of the CRC provide that:

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The
arrest, detention or imprisonment of a child shall be in conformity with the
law and shall be used only as a measure of last resort and for the shortest
appropriate period of time;...

(d) Every child deprived of his or her liberty shall have the right to prompt
access to legal and other appropriate assistance, as well as the right to
challenge the legality of the deprivation of his or her liberty before a court or
other competent, independent and impartial authority, and to a prompt
decision on any such action.

Thus article 37 of the CRC contains four key elements relating to the human rights
of children:

¢ detention of a child must be a measure of last resort

e any detention of a child must be for the shortest appropriate
period of time

* every detained child has the right to challenge the legality of
his or her detention before a court or other competent,
independent and impartial authority, and to a prompt decision
on any such action

* no child should be detained unlawfully or arbitrarily.

The international law regarding each of these issues is discussed in more detail in
sections 6.6, 6.7, 6.8 and 6.9 respectively. However, at this stage the Inquiry notes
that the provisions of article 37 of the CRC are generally reiterated in several of the
United Nations High Commissioner for Refugees (UNHCR) guidelines on refugee
children® and the provisions of article 37(b) are repeated throughout relevant UN
standards on children. For example, the United Nations Rules for the Protection of
Juveniles Deprived of their Liberty (the JDL Rules) states that detention ‘should be
used as a last resort’ and ‘be limited to exceptional cases’.” The United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules),
which also provide some guidance regarding the treatment of children who are not
charged with a crime, state that any detention should be brief® and that it should
only occur where the child has committed ‘a serious act involving violence’.®

The UN Committee on the Rights of the Child raised the placement of children in
immigration detention centres as one of its ‘Principal Subjects of Concern’ in its
concluding observations on Australia’s periodic reports.’® The UN Human Rights
Committee has also found, on several occasions, that Australia’s immigration
detention system breaches human rights."

There is a substantial divergence between views of the Inquiry and the Department
of Immigration and Multicultural and Indigenous Affairs (the Department or DIMIA)
regarding the correct interpretation of article 37(b) of the CRC." Those differences



can be summarised as follows: whereas the Inquiry is strongly of the view that
international human rights law requires the rights of each individual to be considered
and protected, the Commonwealth asserts that international law permits the
application of public policy measures to a group of people as long as that general
policy is ‘legitimate, non-punitive and proportionate’.

The effect of the Commonwealth’s position is that the mandatory detention of children
who are unlawful non-citizens would not breach article 37 of the CRC because
there are ‘legitimate, non-punitive and proportionate’ reasons behind the policy
which requires their detention. The Inquiry rejects this proposition, because it is not
supported as a matter of international law. A proper application of article 37 requires
a case-by-case assessment of whether the detention of each and every child is
justified in the individual circumstances. While the execution of legitimate policy
goals may be one of the circumstances to consider in such an assessment, it will
not be the sole or determinative factor in assessing whether the detention of an
individual child accords with the right to liberty under international law. The Inquiry’s
interpretation is consistent with the views of the UN Human Rights Committee (see
section 6.9 below).

Article 3(1) of the CRC requires Australia to ensure that the best interests of the
child are a primary consideration ‘in all actions concerning children’. In order to
comply with article 3(1), the Commonwealth — relevantly here the Parliament, the
Minister for Immigration and Multicultural and Indigenous Affairs (the Minister) and
the Department — must specifically address its attention to the impact of detention
on children, and make their best interests a primary consideration in deciding what
laws will regulate immigration in Australia and how those laws should be
administered.

As discussed further in Chapter 4 on Australia’s Human Rights Obligations, in order
to comply with article 3(1), laws in relation to immigration detention must permit —
and the Executive must make — individualised decisions regarding the best interests
of each child. Such individualised decisions should relate not only to the question
of whether or not a child needs to be detained, but also to the circumstances and
manner in which that detention is to take place.

As discussed throughout this report, there are a variety of factors that make up
what may or may not be in the best interests of the child. This chapter concentrates
on two factors — the liberty of the child and the protection of family unity (see
especially article 9(1), CRC).

Also of relevance is the requirement that asylum-seeking children receive the
appropriate assistance to enjoy their rights under the CRC (article 22(1)).
Furthermore, special attention and assistance must be provided to unaccompanied
children to ensure that they can enjoy their right to liberty and that their best interests
are a primary consideration (article 20, CRC).

Finally, several submissions to the Inquiry have argued that article 31 of the Refugee
Convention — which prohibits the imposition of penalties on certain asylum seekers
who arrive without a visa — is also relevant to a discussion of Australia’s detention



policy. While the Inquiry is of the view that the Refugee Convention is relevant to
immigration detention, it has focussed its analysis on the CRC in this chapter on
the basis that the protections under article 37(b) of the CRC are stronger than those
in the Refugee Convention.™

6.2 What is the history of mandatory detention in Australia?

Prior to 1992, Australian law permitted the detention of certain persons who were in
Australia without a valid visa but did not require it."* The introduction of mandatory
detention laws in 1992 was a reaction to the arrival of 438 Vietnamese, Cambodian
and Chinese ‘boat people’ to Australia’s shores between November 1989 and
January 1992." Concerns about another ‘influx’ spurred bipartisan support for
increasingly tough measures on persons who arrived in Australia without a visa.

The 1992 legislation both required mandatory detention of certain ‘designated
persons’ and prevented any judicial review of detention by specifically providing
that ‘a Court is not to order the release from custody of a designated person’.'®
However, the legislation did impose a 273-day time limit on detention.”

Another increase in boat arrivals and asylum applications in 1993 and 1994'® resulted
in the Parliament broadening the application of mandatory detention to all persons
who either arrived without a visa or who were in Australia on an expired or cancelled
visa.'®

The 1994 legislation also removed the 273-day time limit on detention and instead
provided that an unlawful non-citizen could only be released from detention on the
grant of a visa, removal or deportation from Australia. The 1994 amendments also
introduced a non-compellable discretion in the Minister to issue bridging visas
which would allow for the release of persons who were otherwise mandatorily
detained. The limitations on judicial review of detention that were introduced in
1992 remained.

In 1999, the Australian Government introduced legislation that increased penalties
for ‘people smuggling’ offences and that prevented this Commission from sending
letters informing detainees of their right to legal assistance. However, that legislation
did not alter the mandatory detention provisions regarding unlawful non-citizens.?

The next major change to the mandatory detention policy occurred in September
2001 when a raft of amending legislation was enacted in reaction to what has
become known as ‘the Tampa crisis’?' and in pursuit of the so-called ‘Pacific
Solution’.22 Amongst the series of changes that were introduced by this legislation
was the designation of Christmas Island, Ashmore and Cartier Islands and the
Cocos (Keeling) Islands as ‘excised offshore places’. The legislation enables the
transfer of persons who are intercepted at sea or who land on any of those excised
offshore places, to processing centres on Nauru or Manus Island in Papua New
Guinea. The legislation also prohibits those persons from making a protection visa
application, other than at the discretion of the Minister. See further section 6.4.4 on
the ‘Pacific Solution’.



6.3 When are children detained?

As set out above, the effect of the Migration Act is to require an immigration officer
to detain all ‘unlawful non-citizens’ present in Australia.?® Those detained may only
be released if granted a visa or removed from Australia.?* Asylum seekers must
stay in detention until either a bridging visa or protection visa has been granted, or
they are removed from Australia. This can take weeks, months or years.

There are no special considerations regarding the initial detention of unlawful non-
citizen children as opposed to adults. While the Migration Regulations 1994 (Migration
Regulations) do contemplate the early release of children by the grant of a bridging
visa, between 1999 to 2002 they were issued to only one unaccompanied child, one
mother and her two children (leaving the father in detention) and one whole family
who arrived unlawfully by boat. This is discussed further in section 6.7.4 below.

Since September 2001, any family or unaccompanied child who has landed, or is
seeking to land, on Christmas Island, Ashmore and Cartier Islands or Cocos (Keeling)
Islands, or any other place determined to be an ‘excised offshore place’, without a
visamay be detained as ‘excised offshore persons’. The reason this is a discretionary
rather than a mandatory requirement appears to be to facilitate the transfer of excised
offshore persons to Nauru and Manus Island.?® The Department has stated that the
‘discretion to detain is likely to be exercised unless such persons are moved to an
offshore processing place’.?® Thus, in practice, ‘excised offshore persons’ are
detained either on Christmas Island, Nauru or Manus Island in Papua New Guinea.?’
Almost all of those persons are also asylum seekers and they will remain in detention
at least until their refugee status processing is complete.

Some children and families arrive in Australia on one type of visa, for instance a
tourist visa, and then apply for protection as a refugee (authorised arrivals). If a
family or child seeks asylum while the original visa is valid, the Department will
usually issue a bridging visa pending the outcome of their application so that the
person is not detained. If a family or child seeks asylum after the original visa has
expired then they may be subject to mandatory detention. However, in practice
these persons are almost always granted a bridging visa immediately upon lodging
a protection visa claim and therefore ‘released’ within hours of being detained. In
most cases they are not taken to a detention facility at all.?

Other reasons a child must be detained include overstaying the period of a visa or
cancellation of a visa due to breach of conditions. Those children will generally be
eligible for bridging visas that will restore their lawfulness and avoid detention.?

6.4 Where are children detained?

The vast majority of unauthorised arrival children and families detained under
Australia’s mandatory detention laws have been held in secure immigration detention
facilities like Woomera, Port Hedland, Curtin and Baxter which are described in
some detail in Chapter 3, Setting the Scene.®® Accordingly, the majority of the
Inquiry’s report focuses on examining whether the conditions within those facilities
comply with the CRC.



However, the Migration Act permits the Minister to approve any place to be a place
of ‘immigration detention’. The Secretary of the Department must also direct a person
to ‘accompany and restrain’ the detainee for the purposes of immigration detention.®'
That person need not be an officer of the Department or Australasian Correctional
Management Pty Limited (ACM).

Priorto 2001, the Minister’s power to declare a place of ‘immigration detention’ was
generally used to facilitate the provision of certain services outside immigration
detention centres. For instance, a motel may have been declared a place of detention
to allow for temporary accommodation, a hospital may have been declared to allow
medical treatment of a detainee, or a school may have been declared to allow
certain children to attend outside schools.®

In August 2001, the Minister exercised those powers to establish a Residential
Housing Project (RHP) near the Woomera detention centre. Further, in January and
February 2002, the Minister declared several homes in Adelaide to be places of
detention for unaccompanied children in foster care (home-based detention). The
Department describes the aim of these ‘innovative approaches to alternative
detention arrangements’ to be to ‘respond to the needs of particular groups such
as women and children and unaccompanied minors’.

The Inquiry agrees that these initiatives represent a positive step forward regarding
the conditions in which women and children are detained. However, it must be
remembered that these places are not alternatives to detention, but rather alternative
forms of detention. The Department retains full control and responsibility for
everything that happens to children in these places.

The following sections discuss:

6.4.1 The Woomera Residential Housing Project

6.4.2 Home-based detention

6.4.3 Findings regarding alternative places of detention
6.4.4 ‘Pacific Solution” detention facilities

6.4.1 The Woomera Residential Housing Project

The Woomera RHP is a more friendly detention facility set up for a small number of
mothers and children among the detainee population. It was opened on a trial
basis on 7 August 2001. The Department stated that:

The trial was intended to look at ways in which alternative detention
arrangements could be made which would provide a more ‘normal’ existence
for children with their mother or guardian, whilst still abiding by the terms of
the Migration Act 1958.%

When established, the Woomera housing project consisted of a cluster of three
houses to accommodate detainees and a fourth house for ACM staff and communal
activities. Originally, at full capacity the housing project could accommodate 25
women and children. The project was expanded in 2003 to a capacity of 30-40
detainees, depending on family composition.
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A last resort?

The houses are located in the Woomera township, a short distance away from the
Woomera detention centre. Each of the three original houses has three bedrooms
and a communal lounge area and kitchen. The Inquiry has not visited the expanded
project but understands that the houses have a similar configuration. In the centre
of the houses is a grassed area and garden which is tended by the detainees.
Unlike in the Woomera detention centre, the detainees are given a budget to spend
on food ($7 per person per day), do their shopping in the local supermarket and
cook for themselves. This is an attempt to provide more autonomy to mothers.

View of communal garden and an accommodation unit at the Woomera Residential Housing Project,
June 2002.

Prior to the closure of Woomera detention centre in September 2002, children in the
housing project attended the same education and recreation activities provided for
the children in the detention centre. In addition, they participated in additional
excursions such as food shopping trips.

The housing project has a calmer, quieter atmosphere and is more attractive than
the detention centre. There is no razor wire or palisade fencing surrounding the
cluster of houses, although there is an infrared detection system. Detainees are not
free to leave the area without being accompanied by an ACM guard and cannot
leave their houses to go to any of the communal areas after 11pm.

The Department opened a housing project in Port Hedland in September 2003 and
in Port Augusta, near Baxter, in November 2003.%*



(@) Who can be detained at the Woomera Residential Housing Project?

Participation in the Woomera RHP is voluntary but not all who want to live there are
eligible, nor can all eligible detainees be accommodated. As at 12 December 2003,
two children were housed there. 81 children have been accommodated there since
the project began.®

Detainees who wished to be transferred to the Woomera RHP had to submit an
application form which was considered by a panel consisting of the ACM Centre
Manager and Health/Welfare Manager, the Department’s Manager and a resident
of the Woomera township.3

All detainees had to be volunteers and either:

* women accompanied by children (excluding boys aged 13 and
over) who have an immediate family member at the Woomera
(or Baxter) facility, or

* unaccompanied female minors, or unaccompanied boys under
13, or

* unaccompanied women with or without children.

They must also have passed initial health checks, pose no known management
risk and agree to the conditions of participation including:

* not to leave the boundary of the property without an officer
* to be sensitive to the needs and wishes of other participants
* to behave in a responsible manner.®”

As indicated above, fathers and boys aged 13 years or over, were ineligible to live
at the housing project — although there were visiting rights. This rule was changed
in September 2003 so that boys aged between 13 and 17 were permitted to live
there. Both the old and new eligibility rules meant that women and children from
two-parent families were separated from their husbands and fathers and some
were separated from sons and brothers.

During the first year of the housing project, only detainees who were awaiting their
primary refugee decisions were permitted to participate (although, when a family
lodged a merits appeal at the Refugee Review Tribunal after they had already been
transferred to the housing project, they were usually permitted to stay). It appears
that the reason for this criterion was that persons in the primary phase were regarded
as a lower flight risk than those in appeal stages. However, the result of the policy
was that those who had been in the detention facility for the longest were ineligible
to participate. As the Department’s Woomera Manager noted in February 2002:

this style accommodation benefits greatest those who are likely to be
spending lengthy periods in detention —and [I] would support an approach
being made to the minister or his office if that is required to attempt to achieve
that end.®



The Department did make changes to the criteria so that by the second year of the
project, women and children (other than boys aged 13 and over) could move there
at any time during their refugee status determination process, including during any
appeal to courts. The fact that there were no actual or attempted escapes during
the first phase of the project may have contributed to the change in policy.®

Another change in the policy, in July 2002, was to permit the housing project selection
committee to include:

a small number of women and children who do not meet the eligibility criteria
but have compelling circumstances. This includes special needs cases and
those who are vulnerable or at risk and who could otherwise not be
accommodated appropriately in an immigration facility.*

Migration Series Instruction (MSI) 371 on Alternative Places of Detention, issued by
the Department in December 2002, opens the door to early transfer to housing
projects, stating that ‘[e]very effort should be made to enable the placement of
women and children in a RHP as soon as possible. All decisions should be made
as expeditiously as possible’.*!

(b) Why were fathers and boys aged 13 and over excluded
from the housing project?

In its Fact Sheet on the Woomera housing project, the Department stated that ‘[f]or
cultural and practical reasons males over 12 years could not be appropriately
accommodated in the Project’.*

During the hearings in December 2002, the Inquiry sought to clarify what the
Department meant by the ‘cultural and practical reasons’ for excluding teenage
boys and men.

MR WIGNEY (INQUIRY COUNSEL): ... The first point that you raised as
being a reasonable rationale or principle behind not having fathers at the
Woomera housing project was that it was necessary to provide culturally
appropriate living arrangements, and | think that is a phrase that is used in
the DIMIA submissions as well. What do you mean by ‘culturally appropriate
living arrangements’? Do you suggest that in some cultures it is not normal
for fathers to reside with their families?

MS McPAUL (DIMIA ASS SEC (UNAUTH ARRIVALS)): | think what | was
trying to refer to is the expectation that members of one family would be
able to live in a culturally appropriate environment without any suggestion
that there would be inappropriate interaction with males who are not of that
part of that family group. So I'm not suggesting that it is inappropriate for
family members to be together, rather that families need to be certain that
whatever living arrangements are in place for them will be something that
they are comfortable with personally.*®



Additional comments provided by the Department on this issue emphasise that
consultations with detainees indicated that some women might choose not to
participate if other women’s husbands and sons were present:

for cultural reasons having males involved was expected to significantly
influence the decisions of females who might otherwise wish to participate.*

On the face of it this would appear to be a reasonable consideration. However, in
the view of the Inquiry, it is important to examine this rationale against the background
that within the Woomera detention centre itself, several families — including fathers
and teenage boys — would share one ‘donga’ (demountable) in which the families
were separated by a curtain only. The Department was pressed at the hearing to
explain the distinction between the ‘cultural appropriateness’ of housing full families
together in the Woomera detention centre and the housing project. The Department
ultimately came back to the point that this was a project designed to encourage
‘voluntary participation’ of women and children and therefore the comparison was
invalid.* This still does not explain why there was no effort to improve conditions
for families where there were fathers and boys over 12.

The Department suggested that the capacity of the housing project meant that
they could not provide separate facilities for older male detainees:

The overall capacity of Residential Housing Projects are relatively small,
compared to the number of people in immigration detention. The need to
provide separate facilities for males would further reduce the number of
participants overall who could take part in the arrangements.*

However, once again, this does not explain why the Department did not seek to
increase the ‘overall capacity’ to accommodate this concern. Furthermore, it does
not explain why the same ‘cultural factors’ did not require similar separation of
families with teenage boys and men inside the Woomera detention centre.

It appears to the Inquiry that another possible reason for the Department’s exclusion
of teenage boys and men, was that they may be more likely to escape than women
and children:

DIMIA ASS SEC (UNAUTH ARRIVALS): Commissioner, there are a number
of factors that are also taken into account in the context of the housing
project itself. As you may know, it is a low security environment, you've been
there yourself and you’ve observed that. It is surrounded by just a normal
colorbond kind of fence. So in making the operational decisions about who
might participate in that project there are a number of different factors that
we would take into account. As | said, participation in the project was voluntary
so we needed to be able to encourage women and children to come forward
to participate. Secondly, | guess, we also needed to have regard to the
security aspects of all members of the family and | think it would be — my
understanding is that it is more likely that women and children would be
adequately accommodated in that less secure environment than some other
family members that they may also have with them.



DR OZDOWSKI: So when you talk about security aspects you are implying
that there is a risk of absconding of men?

DIMIA ASS SEC (UNAUTH ARRIVALS): That is one of the considerations.*

The risk of escape is clearly a legitimate concern in principle. However, it is the
Inquiry’s view that this concern had already been addressed by the existing eligibility
criteria which requires that any participant — mother, daughter or young boy — be
assessed to be a low management risk. In the event that any child or parent was
assessed as a high flight risk it may have been reasonable to exclude that individual,
however this possibility does not explain the general exclusion of all men.

Finally, the Department stated that ‘the trial was intended for women and children —
therefore, there is no issue of why men and boys were excluded when they were
not considered to fall within the intended scope of the project’. Such circular
reasoning does not explain why the project was only intended for women and children
(to the exclusion of men) in the first place.

Since 2 December 2002, the criteria has permitted boys up to 17-years-old to
participate in the project (but not fathers or adult brothers).*8

(q What is the impact of the separation from hushands and fathers?

Afather of children who were living in the Woomera housing project had the following
to say about the impact of separation:

Children need their father and they need to be all together, like mentally and
spiritually we are all sick. Also, they have separated me from the rest of my
family and now | am alone in the donga here and my depression has been
more and this has had a negative effect on my whole family.*

Independent examinations by the Department, the UN, this Commission, child
welfare specialists and doctors of the Woomera housing project have all noted that
although the environment in the housing project was an improvement on the
Woomera detention facility, the separation of mothers and children from their
husbands and fathers constituted a serious problem.

The Department commissioned an evaluation of the Woomera housing project in
March 2002. That report found that ‘participants have clearly benefited from the
living conditions provided and it has been possible to maintain security with residents
living in the town environment’.%® The report notes that ‘[t]he residents and their
husbands were unanimous in their views that living in the Project was a great deal
better than living in the IRPC [Immigration Reception and Processing Centre]’ 5" It
also found that the ‘physical separation of family members (with adult male family
members remaining in the IRPC) has not been a barrier to detainees wishing to
participate in the Project. However, the separation remains the major concern of
families’.%



In September 2002, the Inquiry joined with this Commission’s Sex Discrimination
Commissioner to investigate whether the housing project warranted the extension
of an exemption from the operation of the Sex Discrimination Act 1984 (Cth). The
exemption would protect the Department from complaints that there was
discrimination against men by excluding them from participation. The then President
of the Commission found that the improved environment for women and children
meant that ‘the continuation of the project is worthwhile and that the exemption to
ensure the Project may operate without challenge under the Act is appropriate’.®®
However, she also found that:

[I]n view of the distress caused to families as a result of separation of family
members and the impact separation has on the development and wellbeing
of the family unit the Commission strongly urges DIMIA to further pursue the
broadening of access by husbands/fathers to their wives/children at the
Project, including giving serious consideration to the provision of dedicated
family accommodation at the Project.®*

By the time the Department sought an extension of the exemption in August 2003,
the criteria had been expanded to include teenage boys but not fathers.%

In July 2002, the United Nations Special Representative for the High Commissioner
on Human Rights found that:

Families in detention are sometimes separated (e.g. in the Woomera family
housing project, where wife and children are living in Woomera town, while
the husband is detained in the centre), which, instead of providing adequate
care to families, in fact appears to introduce another element of distress.
While the efforts of the Government to provide alternate and more humane
places of detention...have to be recognized, it appears questionable whether
the separation of families is advisable, even if the participation in the family
housing project is completely voluntary.

The doctor treating patients from the housing project told the Inquiry that, when
detainees first went to the housing project, they were content with the change in
environment but that a year later the parents had great difficulty coping with the
separation:

It is not difficult to predict that when you remove the husband or father from
a family which is battling to cope in the face of mental iliness and pressure
that the mental health of the family will not improve and will likely deteriorate.
Without stating the obvious, families do better with a caring mother and
father together in the same household.%”

Further, the South Australian Department of Human Services (DHS)% report on
Woomera in April 2002 commended the Department’s efforts to transfer young
children to more family-friendly quarters but recommended that:

Families must be kept together at all times, which includes their stay in
detention as well as being released together.*



Impact of the Woomera Housing Project on a family

In July 2002, a child psychiatrist assessed the condition of a family that had been in
detention since December 2000:
It is extremely important for this family to remain together. There is a high
risk that if the children were separated from their parents, or the mother and
children separated from [the father], that this would increase the risk of suicide
of one of the family members.

This family should be immediately removed from the detention context. Until
this is possible, they should be moved to live in the Woomera housing
project’.®

When not offered the option of release, this family chose to be housed in the housing
project at the sacrifice of separation. At the end of October 2002 ACM health staff
wrote that:

It is obvious that [the mother] is struggling to come to terms with her
continued separation from her husband and the continued mental illness
amongst her children.®!

The family were released from detention in August 2003.

The Department states that the problem of separation was resolved by family visits
to the Woomera detention centre:

Although male members of the family over 12 years of age are not eligible to
participate, the integrity of the family unit [is maintained] by ensuring
participants regularly visit family remaining in the Woomera IRPC. These
visits are made once or twice a week.%

However, several detainees at the housing project complained to Inquiry staff that
these visits were much less frequent than they would like. ACM policy allows daily
visits; however, there are differing views on how often those visits occurred in practice.
Detainees suggested the visits were less frequent and ACM confirmed that detainees
‘were unable to visit the Woomera IRPC on demand and at short notice, however
that was usually due to the availability of transport’. However, ACM also highlighted
that detainees were often taken to the detention centre for medical and legal
appointments as well as for recreational activities.®

In any event, the visiting scheme was little consolation to the fathers left in the
facility for the majority of time. The Inquiry received evidence of a serious decline in
the mental health of fathers after being separated from their family. One father
deteriorated so seriously that his wife and son decided to go back to the detention
centre to support him.



Another problem with the visiting scheme was that some children felt so traumatised
by returning to the facility that they did not want to go there and visit:

| want my dad to go to the housing because | don’t want to go back to the
centre %

| don't like [to go] back to [the] centre. | remember all of my bad times.
| can't [go] back to centre.®

The Department stated that in April 2002 it had begun to ‘trial visits by fathers to the
Project site’.% While there was one visit on 28 April 2002, the next visit by fathers
did not take place until September 2002, shortly before the Inquiry’s visit.6” A mother
in the housing project said:

People like you come, then they organise some programs or plans for them.
For example, for long time before that, [the children] were saying we want
our father to come over and visit but it wasn't allowed but then, [name
removed] came this Saturday and they were allowed to come from 12 till 4.
They came over and then they said ‘That's it’, that was finished, that was
only one time so, because they knew you were coming.®

A child detained in the housing project reported in September 2002 that her father
had only come to visit her once:

Before they can’t come to visit. Only one week ago they let men come.®

With the closure of the Woomera detention centre in April 2003, fathers were then
detained more than 170 km away at Baxter. The Department told the Inquiry that
there were regular visits including a mid-week day visit by fathers and older boys
from Baxter to the Woomera housing project. There were also weekend visits of the
mothers and children from the housing project to Baxter. Family members could
stay overnight in the Baxter facility.”® As these arrangements only started in 2003,
the Inquiry has not spoken to detainees about the implementation and impact of
these arrangements.

The Department emphasises that detainees’ transfer to housing projects is voluntary
and therefore the splitting of the family is a choice that parents can make for
themselves. However, it is of concern to the Inquiry that parents are forced into the
position of choosing between the family being together and allowing their children
to live in a more hospitable environment than a secure detention centre. This so-
called choice is contrary to the spirit of the CRC which provides both that the
detention be a matter of last resort and that the family stay together. It is also
inconsistent with the Department’s argument that it is in the best interests of children
to be detained with their parents, as discussed below.



(d) What other problems do children face in the housing project?

It appeared to the Inquiry that while women and children were initially extremely
relieved to be able to leave Woomera detention centre and happy about the improved
environment, as time went on the ‘freedoms’ of the Woomera housing project
seemed less and less significant. For instance, while many of the women were
pleased to be able to do their own shopping and cooking, some felt insulted that
they did not have control over what they could buy:

They won't give you, you know free like that you can enjoy from your shopping.
Now any time since | am [at the housing project], any time | would go to
shopping | come back upset with a headache because just they make it
bitter for us, like there’s discussing about everything.”

The independent report that the Department commissioned in March 2002
addressed these tensions and recommended the following:

Guidance, not heavy handed direction, is what is required. Not the sort of
action recounted to me by a local Woomera resident who was in a checkout
queue and said she was greatly embarrassed for a Project resident when a
staff member loudly went though her shopping and took out all items which
she decided the resident could not have.™

Several of the women who spoke to the Inquiry also highlighted that having several
families sharing a three-bedroom house created serious friction. This was
exacerbated by the already fragile mental state of most of the mothers. The doctor
for housing project detainees presented the problem as follows:

It is not hard to understand that when you place a number of families all of
which are suffering from mental illness into the same accommodation it is
almost certain that the abnormal social dynamics which will develop will
lead to problems.”™

Another problem raised by both detainee mothers and health staff was that often
one mentally ill mother ended up looking after the child of another mentally ill mother.
While there appears to have been some desire to help one another, the lack of
special support for these arrangements caused substantial tensions between
families living in the same house.

One mother interviewed at Baxter detention centre told Inquiry staff that:

If the Whyalla housing project [proposed for Baxter] is like Woomera then it
is no good. You can’t put three families in a house with 1 toilet, 1 oven etc.
You need a house for every family.”

Another family described the impact that the crowded housing had on the ability of
the children to learn:

At that house there are three rooms and it's been allocated for three families
and then [the children] need to study, they need to study other lessons or
English but it’s difficult, it's impossible because of the house, the house is



full of people. And then there is only one wardrobe, they have their clothing
there...the boy’s stuff, my stuff and also [the children’s] books, and if they
need something, like a book or something they have to take out everything
so that they can get what they want. And that’s why they always cry, all the
time they're crying.”™

6.4.2 Home-based detention

Home-based detention refers to a system whereby members of the community are
designated as persons authorised to ‘detain’ children and their families. As the
Department explains it:

[Plersons who have duties in relation to unlawful non-citizens outside
Immigration Detention Facilities (IDFs), such as foster carers accommodating
unlawful non-citizen children in places approved as alternative places of
detention, will be designated as persons who may ‘hold’ a detainee ‘on
behalf of an officer’. ... there is no conflict between the need for detainees to
be 'held’ on one hand, and the ability to place detainees with special needs
in ‘alternative’ places of detention on the other.”®

January 2002 — two months after this Inquiry was announced — was the first time
that the Department actively pursued the option of home-based places of detention
for unaccompanied children.”” Several homes and schools in Adelaide were declared
as alternative places of detention (‘declared places’) and several foster carers and
school principals were directed to accompany and restrain detainee children
(‘directed persons’).

The effect of this initiative was that by the end of April 2002, 17 of the unaccompanied
children who were still detained in Woomera and Curtin at that time had been
transferred to places in the community, went to schools in Adelaide and otherwise
moved around Adelaide as long as they remained in declared places or in the
presence of directed persons. Later in the year a further two unaccompanied children
were transferred from Woomera detention centre to home-based detention.

As at 28 November 2003, there were five unaccompanied children in detention
centres (two in Villawood and three on Christmas Island) and ten unaccompanied
children in home-based places of detention. A child detained with relatives who
were not his parents, was transferred into the care of family in the community in
2003, after two and half years in detention centres. At least four children detained
with their parents were also placed in home-based detention (without their parents)
—one in August 2001 and three siblings in November 2003. Only two whole families
were transferred to home-based detention between 1999 and 2003.7

(@) Recent history of foster carer homes being used as alternative
places of detention

The arrangements for the transfer of just under 20 unaccompanied children to foster
carer homes as places of detention over 2002 commenced ‘at the time of the tensions



in Woomera IRPC in January 2002...in order to protect them from incidents of self-
harm and hunger strikes’.”® Case Study 3 in Chapter 14 on Unaccompanied Children
sets out the circumstances of the unaccompanied children involved in the hunger
strikes and lip-sewing in some detail. The documents provided by the Department
indicate that the sequence of events immediately leading up to these arrangements
was as follows.

On 14 January 2002, the Deputy Manager of Woomera wrote to Family and Youth
Services (FAYS, within DHS) requesting assistance regarding one 12-year-old and
two 14 to 15-year-old unaccompanied children in Woomera who were becoming
‘increasingly despondent’. The Deputy Manager states:

| would like to look into the possibility of having these minors alternatively
housed, outside the detention centre environment. This may not be possible,
as a delegate of the Minister would have to consider the issuing of a bridging
visa before any of the minors could be released from detention. However, |
would like to ask your assurance in assessing the needs of these children —
and looking into whether or not appropriate families could be located for
any or all of them — with a view to making a recommendation concerning
possible bridging visa issue. This has been done from this centre once before
that I am aware of &

On 16 January 2002, hunger strikes began in Woomera in response to the Minister’s
announcement that all processing of applications by Afghan asylum seekers would
be halted. The hunger strikes were accompanied by acts of self-harm. FAYS was
called in to assess children participating in these events.®'

On 24 January 2002, the Executive Director of FAYS wrote to the Acting First Assistant
Secretary of the Department providing the name and address of the foster carers
who would look after the children mentioned in the 14 January letter. The children
were not issued with bridging visas but rather transferred to foster carer homes
which had been declared places of detention.

On 26 January 2002, the Executive Director of FAYS wrote to the Department stating
that another three unaccompanied minors who were self-harming should be
‘removed as a matter of urgency from the Detention Centre’.82 One child was
assessed as ‘highly depressed with an inability to focus his energies on anything
other than dying via starvation and dehydration’. On 27 January 2002 FAYS wrote
to the Department with foster carers and addresses for these children &

On 29 January 2002, the Executive Director of FAYS wrote to the Department
regarding the remaining unaccompanied children in Woomera:

The Department of Human Services remains seriously concerned regarding
all minors in Woomera. They have stated that they are intending to ‘group
suicide’ and whilst this statement can be regarded as an attempt to pressure
the Commonwealth government to release them from detention the risk of
suicide remains high. This is particularly so given the hopelessness



expressed by them and the tendency to reinforce one another’s behaviour.
The Department strongly recommends that these young people be placed
outside of the Woomera Detention Centre 3

The assessment report in relation to those children attributes their behaviour to
‘exposure to recent self harm behaviours and the movement out of Woomera of
other [unaccompanied children]’.®

By 7 February 2002, nine more unaccompanied children had been moved to foster
carer homes in Adelaide which had been declared as alternative places of
detention.® But there were still several unaccompanied children in detention about
whom FAYS reiterated its recommendation that they ‘be placed outside the Woomera
Detention Centre to ensure their safety’.®” The next day foster home placements
were found for these children.

The South Australian authorities also made several recommendations for the removal
of children with their parents from Woomera into the community. None of these
children were transferred to home-based alternative places of detention.

The Department should be commended for acting so quickly to remove
unaccompanied children from Woomera during the chaotic period of January 2002.
However, the Department’s action during this time raises several questions:

* What is the nature of the alternative detention arrangements with
South Australia?

*  Why were children not transferred to home-based detention prior
to January 20027

*  Why were only unaccompanied children removed from the facility
to home-based detention?

* Have these arrangements been used anywhere other than South
Australia?

(b) What is the nature of the home-based alternative detention arrangements
made with South Australian child welfare authorities?

Unaccompanied children transferred to home-based detention can live in a home
and go to a community school like other children, except that they must be ‘held by
or on behalf of an officer’. Should they want to go anywhere that is not a declared
place of detention, they must be accompanied by an officer or other person who is
approved by the Department (a directed person).8® The Department may decide to
return children in home-based detention to a detention centre at any time.

The Department retains ultimate control and responsibility for the children’s care
and whereabouts. However, the Department has entered negotiations with DHS to
clarify the relative roles and responsibilities between the Department and DHS.



The first version of the draft agreement with DHS regarding alternative detention
arrangements was exchanged on 24 January 2002. As at 28 November 2003 there
was still no signed agreement.®® However, the Department provided the Inquiry
with a draft agreement that appears to have been drafted in July 2002 and noted
that negotiations were still going on regarding costs, arrangements for education,
reporting arrangements and indemnity.

Under the July 2002 draft agreement, the Department ‘maintains ultimate duty of
care for all detainee minors’ and is ‘responsible for any compliance action which is
required should a detainee minor abscond’.®' In any event, since the Minister is the
guardian of the unaccompanied children, he or she will retain those special
responsibilities as will any Departmental delegates, including Managers of the
detention centres.*

DHS is responsible for the safety, care and development needs of detainee minors
and must use its ‘best endeavours to ensure that the detainee minors are available
for the purposes of immigration processing and/or removal or repatriation as
requested by DIMIA’ % Furthermore, as the State authorities also have delegated
powers of guardianship with respect to unaccompanied children, those special
powers may also be exercised.®

However, it is the responsibility of ‘directed persons’, who will usually be DHS staff,
teachers and foster carers, to ‘remain with the child during any time they are outside
an approved place of detention’, for example, if there is a school excursion.®

If it appears to a directed person that the child may try to disappear, ‘the directed
persons are expected to use their powers of persuasion, conflict resolution and
negotiation to attempt to gain the detainee minor’s cooperation’,*® but are not
expected to use force.?” In any event, none of the children transferred to foster care
detention over 2002 have either attempted to, or actually, disappeared.

(d) How quickly can unaccompanied children be transferred
to home-based places of alternative detention?

The Department emphasises that it must conduct a ‘responsible and considered
assessment of alternative arrangements’ and that these assessments can take
time.®® In particular, the Deputy Secretary highlights difficulties in finding people
who are prepared to ensure that the children will be ‘available for processing and
removal’.%®

However, as set out above, the series of events in January 2002 demonstrate that
transfer to foster homes can be arranged literally overnight in times of crisis, as is
the case in the broader community when child welfare agencies routinely place a
child at risk into care at a moment’s notice. It is therefore unclear to the Inquiry why
it took such dramatic displays of despair to arrange for the placements.

Some of the children who were transferred from Woomera to Adelaide during January
and February had been held in Woomera for more than eight months and all had



been in detention for over four months.'® The eight months preceding January
included several riots, demonstrations, fires and substantial numbers of self-harm
attempts to which children were exposed and in which some children participated.'
Therefore, if the Department was generally concerned ‘to protect unaccompanied
children from incidents of self-harm and hunger strikes’ it seems that action to
remove them from the detention centres would have been warranted prior to January
2002.12

In any event, the South Australian child welfare authority clearly links the levels of
despair and depression of children with detention in Woomera. Given that the Minister
and his or her delegates have a special responsibility to ensure the best interests of
the child are a primary consideration while in their care, the Inquiry regards it as
inadequate that the Department did not routinely and immediately transfer
unaccompanied children to home-based detention.

The Department offers the explanation that prior to January 2002, it considered
that:

taking into account all the circumstances, it was in the minors best interests
to be appropriately cared for in a detention facility, ensure their availability
for priority processing and initiate family tracing action through the Australian
Red Cross.'®

However, the Inquiry is not satisfied that the best interests of these children were
adequately considered prior to their placement in home-based detention. The
Migration Series Instructions (MSI) tabled by the Department on 3 December 2002
suggests that there may be some changes in the future. For example, MSI 370
states that:

It would be usually in the best interests of an unaccompanied ward to be
transferred out of a detention facility.'*

(d) Why only unaccompanied children?

On 24 October 2002, the Inquiry issued a Notice on the Department to produce
information and documents regarding transfer into alternative places of detention
of both unaccompanied children and children with their families. Since the response
of the Department did not include any material with respect to the placement of
entire families in the community, the Inquiry concluded that there were no formal
arrangements. The Inquiry addressed the question to the Department again during
the hearings with the Department in December 2002 and the Deputy Secretary
provided information about one discrete family.

INQUIRY COUNSEL: ... Is the Department aware, or has there been any
case, where an entire family has been put in a similar sort of foster
arrangement, | suppose, when the Department has received advice from a
State authority to the effect that (a) it's in the interests of the family to be
released from detention, and (b) it's in their interests for the family as a
whole to be released? Has there been any case where an entire family has
been put into a similar sort of foster care arrangement?



MS GODWIN (DIMIA DEPUTY SECRETARY): | think from my memory there
is a family in an alternative place of detention, not strictly speaking a foster
placement as such, but where an organisation has agreed to take
responsibility for their ongoing care and also to make sure that they're
available for immigration processes, whether that's application or removal.
But I return to the point that | made before. I'm also aware of another situation
where we were attempting to establish that and there were considerable
difficulties identifying a place that was both able to provide — or an
organisation able to accept responsibility for — the provision of care and
support and willing to take responsibility for having them available for
immigration processing.

Now, it’s certainly been the case that over the years numbers of community
organisations have come forward saying, you know, that they’re prepared
to provide support in these situations but it has most often been the case
that when what they're actually committing to is explored, they regard it as
outside their ambit of responsibility to agree to co-operate in having people
available for removal and | understand their point here. They say that's not
their responsibility, but if they are not prepared to take that responsibility,
then it falls to the Government to find ways of meeting that obligation in the
most appropriate way that it could be done.'®

It appears therefore that the Department viewed community detention for families
as a possibility in principle, but rarely in practice. The Inquiry understands that
there are many pressures on community groups which may mean that they are not
willing to take on the role of ‘detaining’ children and their parents as required by the
Migration Act, especially in the absence of additional funding. However, the Inquiry
also understands that an increasing number of individuals and groups are willing
to take on such a task. In any event, during the Inquiry’s visits to detention facilities,
staff met several detainee families with close family in the Australian community
who were apparently willing to take responsibility for them. In at least one case a
child’s parent was in the community.

The Inquiry has not received specific evidence as to whether the reason the
Department has not routinely transferred children in detention centres to the
supervision of a family member living in the community — and almost never to a
welfare organisation — is, as the Department suggests, because family members
are unwilling to take the responsibility of ensuring availability for removal. However,
the information before the Inquiry suggests that this is not an option that was actively
explored over the period of the Inquiry. The December 2002 MSI issued on Alternative
Places of Detention supports this conclusion in that it considers the possibility of
transferring detainee families to the custody of community groups, but not relatives.

The reluctance to more actively pursue the opportunities available under the Migration
Act to transfer families from closed detention facilities to alternative places of
detention, is particularly troubling in the light of the frequent recommendations by
the South Australian authorities that families be released from detention. For instance,



in the case of Woomera in January 2002, the South Australian authorities wrote to
the Department with respect to several families stating that; %

It is the view of [DHS] that none of the notified children can be assessed as
safe whilst they remain in the current situation and that for any adequate
assessment to occur the children and their families should be removed from
the Centre and thoroughly and professionally assessed.'”

(e) Are there home-based alternative detention arrangements
outside South Australia?

In a Notice issued to the Department on 24 October 2002 (Notice 4), the Inquiry
required information regarding all arrangements or agreements that existed between
the Department and any State agencies or non-government bodies relating to the
provision of and funding or payment for the transfer of children to alternative places
of detention. The Department’s response was that alternative detention occurred
on a case-by-case basis but that:

a broader, more formal operational framework is in place between DIMIA
and the South Australian Department of Human Services (DHS) regarding
the placement of some detainee minors in alternative detention arrangements
in the community. These arrangements are reflected in a draft Agreement
between the department and DHS. 1%

The Department did not notify the Inquiry of any arrangements with States other
than South Australia nor provide any explanation as to why ‘formal arrangements’
had not been entered into in any other State. However, documents provided by the
Department to the Inquiry indicate that two of the unaccompanied children placed
in alternative detention in Adelaide had been transferred from the Curtin facility in
Western Australia.

The Department also provided details of arrangements that have been made for
one family to be ‘held’ by a community group in Victoria.

6.4.3 Findings regarding alternative places of detention

The recent efforts by the Department to improve the conditions of detention for
women and children are to be commended. These efforts demonstrate that there is
scope within the Migration Act to ensure detention is more appropriate to the needs
and interests of children. Indeed, that scope has been there since at least 1994.,1%°

The transfer of almost 20 unaccompanied children to foster care detention in the
community is a clear advance in the physical conditions of detention when compared
to facilities like Woomera and Curtin. Psychologists report an improvement in the
mental health of children when they leave the closed detention environment. Children



in home-based detention told the Inquiry that they were pleased to be living in
Adelaide and meeting Australian children:

| am quite good now, because | go to school and | don’t have much pressure
like | had before.®

However, the Inquiry is concerned that this initiative only commenced in January
2002, after most of the unaccompanied children who had been in detention centres
between 1999 and 2001 had already been released. Many of those unaccompanied
children had spent long periods in detention and would have benefited from speedy
transfer into the community.”" Further, the children who were transferred in January
2002 had suffered for some time in the detention centres (see further Case Study 3
in Chapter 14 on Unaccompanied Children).

Furthermore, over the period of the Inquiry, the concept of home-based detention
in the community was applied to only one whole family. One more family was
transferred into community detention in September 2003.712

The Department appears to be of the view that residential housing projects provide
a good solution to the difficulties facing families in detention and has frequently
declared the success of this initiative. For instance, in foreshadowing the closure of
the Woomera detention centre, the Minister stated that:

The very successful Woomera Residential Housing Project (RHP) will remain
open and all residents will be offered the opportunity to stay in the Project or
move to Baxter with their partners.'®

However, the evidence provided to the Inquiry does not support such a definitive
conclusion about the success of the Woomera housing project. The Inquiry
recognises that the housing project provides an improved physical environment
and a closer approximation to family-style living than in detention centres. Children
in the housing project are not exposed to riots and other disturbances taking place
in the detention centre and have easier access to excursions into the community.
However, closer examination reveals that the continuing restrictions on liberty have
diminished the positive impact of the project on women and children. In the words
of two children who were living in the housing project:

CHILD 1: The [detention] centre has its own problems and the housing
project has also its own problems. Like | think both are equal. Just here is
like ... the shape is different —

CHILD 2: Yeah, there also just the shape and the look is like better there and
maybe we cook but still we have some problems that is equal with the
[detention] centre.'*

The most dramatic restriction regarding the lives of participants in the housing
project is the condition that fathers stay in the detention centre. This condition
exacerbates the already fragile mental state of families and has not been adequately
justified by the Department. While there is no compulsion on two-parent families to
volunteer for the project, the Inquiry is of the view that asking families to choose
between a less harsh environment for their children and separation from their father



is unfair. While this condition does not impact on single mother families, they have
also found it difficult to conduct ‘normal’ parenting in the housing project.

The doctor providing care to detainees at Woomera wrote to the Department in
October 2002 setting out his concern that:

at the current rate of deterioration of the families housed [at the housing
project] ... it will not be long before the project must be considered a failure
and alternatives found for the detention of those held there.!®

The housing project highlights one of the recurring themes of the Inquiry, namely
that despite efforts by the Department to improve conditions of detention, it is the
detention per se — the deprivation of liberty and autonomy — that is more often than
not a primary cause of distress for children and their parents (see further Chapter 9
on Mental Health). This is not a new discovery and explains why the CRC imposes
such strict limitations on the circumstances under which children may be detained
—in particular that it be a measure of last resort and for the shortest appropriate
period of time (as required by article 37(b) of the CRC).

Section 6.5 examines whether the failure to ensure the prompt transfer of children
to alterative places of detention in the community suggests a failure to make the
best interests of the child a primary consideration. Sections 6.6.3 and 6.7.7 assess
whether the transfer of children to residential housing projects and home-based
detention have any impact on Australia’s compliance with the right to be detained
as a matter of last resort and for the shortest appropriate period of time.

6.4.4 ‘Pacific Solution’ detention facilities

Since late 2001 the number of children in Australia’s detention facilities has been
gradually declining. One of the reasons for this reduction lies in the fact that, since
September 2001, most children attempting to make the journey to Australia by boat
have been transferred by the Australian Navy to detention facilities in Papua New
Guinea or Nauru. In other words, child asylum seekers heading for Australia on
boats are not usually detained in Australia but in third countries.’® This transfer of
asylum seekers is the primary feature of the Government’s ‘Pacific Solution’ strategy.

Under international law, Australia continues to be responsible for any foreseeable
breach of the human rights of the children that it forcibly relocates to third countries.”
Therefore, Australia is responsible for any breaches of human rights that it can
foresee will occur with respect to the children that the Australian authorities transfer
to Nauru and Papua New Guinea. This includes the decision to detain and the
length of detention of children in those countries.

The Department appears to agree with this proposition with respect to asylum
seekers who enter Australia’s waters:

Australia’s protection obligations extend to refugees who have entered
Australia’s jurisdiction by entering its territorial seas. The Pacific strategy in
no way detracts from these obligations.''®



The Inquiry sought assistance from the Department to facilitate visits to the detention
facilities in Nauru and Papua New Guinea. However, the Department has taken the
view that while Australia has some responsibility for the rights of children detained
in Nauru and Papua New Guinea, this Inquiry’s jurisdiction does not extend to
inspecting those facilities and interviewing those children. The Inquiry does not
accept this view. However, without the cooperation of the Department it has not
been possible for the Inquiry to properly assess the conditions in those centres. '

Accordingly, while the Inquiry has received some submissions regarding detention
in Nauru and Papua New Guinea, the Inquiry has been unable to collect any primary
evidence on the conditions in the facilities and the impact that they have on child
detainees. The Inquiry is not, therefore, in a position to comment in any detail on
whether the conditions in those facilities meet standards required by the CRC.

Nevertheless, the Inquiry is in a position to comment on how the ‘Pacific Solution’
legislation impacts on Australia’s obligation to ensure that these children are detained
as a matter of last resort and for the shortest appropriate period of time. Therefore,
throughout this chapter, the Inquiry has briefly assessed whether detention in Nauru
and Papua New Guinea pursuant to the Migration Act, might breach article 37(b) of
the CRC.

Furthermore, in Chapter 16 on Temporary Protection Visas, the Inquiry comments
on the impact of detention in ‘Pacific Solution’” countries on family unity.

6.5 Is detention in the ‘best interests of the child’?

The principle of detention as a last resort and for the shortest appropriate period in
article 37(b) amounts to recognition by the international community that the
deprivation of liberty is rarely in the best interests of the child. Indeed, many studies
have considered the impact of institutionalisation on children and conclude that
the social and psychological effects can be long term and serious.'®

In making a decision to detain children, the Commonwealth is obliged to consider
the following issues, with the best interests of each child as a primary consideration:

¢ Should a child be detained?
* For how long should a child be detained?
¢ Where should a child be detained?

As discussed throughout this chapter, the Commonwealth legislature has made a
universal decision in relation to questions of whether or not a child should be
detained. The Migration Act requires all children who arrive in Australia without a
visa to be detained, no matter what their individual circumstances. This blanket
approach raises immediate concerns regarding the ‘best interests’ principle because
it prevents the best interests of each child being considered in the ‘decision’ to
detain — indeed, it prevents any decision at all. The Department has recognised
that its first opportunity to actively consider the best interests of the child is only
after the child is detained:



In the context of administering the Migration Act, when making any decisions
regarding the best interests of the child, departmental officers must consider
those interests in the context that the child is required by law to be detained.®!

Regarding the length of detention, the Department states that the availability of
bridging visas in the Migration Regulations properly takes into account the best
interests of the child. Section 6.7.4 below suggests that highly restricted use of this
mechanism makes it difficult to accept that the best interests of the child were a
primary consideration in either developing or applying the bridging visa rules to
children in detention.

There are two key decisions to be made in relation to the location of detention.
First, whether the child should be detained in a detention centre or an alternative
place of detention (for example home-based detention or residential housing
projects)? Second, if detention is to be in a detention centre, which one? These
questions are closely related to a further decision, namely the conditions under
which children should be detained. Some of the factors to take into account in
these decisions include the ability of children to gain appropriate access to:

* migration application assistance (see Chapter 7)

* health and mental health services (see Chapters 9 and 10)

» disability services (see Chapter 11)

* education and recreational opportunities (see Chapters 12 and 13)
e cultural and religious communities (see Chapter 15).

Certain detention centres also create serious risks of exposing children to physical
violence (see Chapter 8 on Safety).

In some cases decisions concerning in which detention centre to place a child can
have implications for the unity of a family, as set out below.

6.5.1 How does the ‘best interests’ principle apply to children
detained with their family?

There is little debate that it is in the best interests of the child, in most circumstances,
to live with his or her parents. The question is what impact that has on decisions
made within the context of the mandatory detention system.

(@) The ‘best interests’ principle and the decision to detain a family

The Australian Government and the Department have stated on several occasions
that the principle of family unity in article 9 of the CRC means that it is usually in the
best interests of the child to be detained because their parents must be detained:

The Government recognises it would be preferable if children and their
families did not need to be detained. However where detention is required
by law because they are unauthorised arrivals, or have breached visa
conditions, it is the Government’'s considered view that it is in the best
interests of child for them to remain with their parents, family or fellow country
people.'?



The Inquiry rejects this argument. It is flawed for a number of reasons.

First, the decision to detain children does not arise from a consideration of their
best interests following the detention of their parents. Children are detained for the
same reason and at the same time as their parents. They are detained on arrival
because they are unlawful non-citizens. There is no consideration of children’s
best interests before they are detained.

Second, the argument implies that there is no choice but to detain parents. This is
obviously incorrect. The Commonwealth has made a decision to detain all unlawful
non-citizens, including children and their parents. If the Government believes that it
‘would be preferable if children and their families did not need to be detained’, they
may propose changes to the legislation that permit that preferred position. They
have not done so.

Third, a proper consideration of the best interests of the child does not seek to
trade off rights against each other when they are, in fact, compatible. The above
argument suggests that the right of a child only to be detained as a last resort is to
be traded for the right to family unity in the name of his or her best interests. The
Inquiry rejects such an approach. Instead, the best interests of the child are met by
allowing the child to remain with their parents and be at liberty. Such a result can be
achieved by the Commonwealth if it chooses to provide such an option under the
law. It has chosen not to do so.

During the public hearings many witnesses were asked to respond to the Minister’s
assertion that it is usually in the best interests of children who are with their parents
to remain in detention in order to keep the family unit together. The following are
some of the responses to that proposition:

No one can seriously argue that it is in the best interests of the child to
detain children. The government attempts to argue that it is in their best
interest because of the family unity. Now, we agree that family unity is vital
and an integral right under the Convention. However, it can’'t be used as a
justification to detain children. It must be read in totality, this Convention, not
in isolated bits. The Convention really can’t be used, in fact is misused, if we
justify a position of one evil versus another. It is not a choice between detaining
children with their family or releasing children and separating them from
their family. Children and their families need to be released from detention.

UNICEF Australia’

DR OZDOWSKI: Could | ask you, there is a picture of this dilemma in terms
of policy because the Minister is saying that he is showing the best interests
of the child by keeping the whole family in detention rather than allowing
separation and letting children out or letting mothers and children out. How
doyou see ...

DR POWRIE: Well, from a child developmental point of view there is no
dilemma. A child’s development is best supported within a healthy family
context where parents are free to care for their child in their culture and
supported in a way in which they see fit as parents.

Australian Association for Infant Mental Health'?*



DR OZDOWSKI: The Minister is often saying that he cannot release children
because it is in the best interests of children to stay with their parents, and
the parents have got to stay in detention.

MR MANNE: Yes. Yes, well, one of the fundamental issues in relation to the
best interests of the child is also not being exposed to an environment which
could cause them harm. | don’t need to speak or to lecture you on the
problems that we face in detention at the moment, but clearly there is a
culture of where self-harm has become a norm in detention, where there
have clearly been lots of other problems, problems which are caused again
in our view by the system that we have.

The best interests of the child, whether with a family or unaccompanied, in
our view cannot be to remain in an environment as problematic as that. And
indeed, our other view would be that in relation to—and | would like to provide
the Commission with some further written materials on this — but if the
presumption was that children ought not be, as a presumption detained,
surely the principles of family unity would require that if a child is not to be
detained because it is harmful, then also families of those children ought to
be released with those children. That would be our basic position.

Refugee and Immigration Legal Centre'®

(b) The ‘best interests’ principle and the decision regarding location of detention

The Department states on the one hand that it is concerned to keep the family
together, and on the other hand it makes separation of two-parent families a condition
of transfer to a residential housing project (see further section 6.4.1 above). It is the
view of the Inquiry that the exclusion of fathers from the housing project minimises
the positive impact that the creation of the Woomera housing project may have had
on compliance with the ‘best interests’ principle.

Furthermore, evidence before the Inquiry indicates that the Department has not
made a child’s best interests and family unity a priority when deciding in which
detention centre to detain children. The Inquiry heard several examples of children
who had a parent or close family members living significant distances from the
detention centre where they were located. Refugee parents in the community cannot
generally access their families in detention in remote centres as the distance and
cost is too great.'?®

For example, in 2001, an unaccompanied Iragi boy was detained at Port Hedland
while his mother and siblings were living in Melbourne on refugee protection visas.
The Department considered transferring him to Maribyrnong to be closer to his
family. The decision hinged on whether the child could be ‘managed’ at Maribyrnong,
rather than the imperative of being close to his family:

Follow-up with regard to [the child] and determine whether a transfer to
Maribyrnong IDC is possible so that he can be close to his family who are
living in Melbourne after being released on TPVs. This depends on whether
he can be managed effectively at [Maribyrnong] and other operational
considerations.'?’



Children of another family at Woomera in 2002 had not seen their father for three
years since fleeing Irag.”?® He was living in Sydney while they were detained at
Woomera. They had telephone contact with him, but the boys were clearly bitter
about ‘the protracted separation from their father and the futility and irrelevance of
their existence in a Detention Centre environment'.'?® The boys were lacerating
their arms and drinking shampoo.'¥

The Department gave the following general explanation for its refusal to transfer
families between detention centres for family unity reasons:

Transfers are administratively and logistically challenging and costly. In
considering any move to a different place of detention, relevant factors
include the available places of detention, infrastructure and support services,
capacity to meet visa processing and reception requirements, and
management of diverse detainee populations.

Detainees may sometimes seek a transfer on the basis of having family or
friends in areas close to other detention facilities (such as Villawood IDC). It
is not administratively practical, cost effective or equitable to move detainees
for that reason alone. Such issues, however, may sometimes be relevant in
consideration of management options for detainees with particular needs
that cannot be adequately addressed in another facility. !

In the Inquiry’s view, this response illustrates that neither the best interests of the
child nor the principle of family unity were primary considerations in the Department’s
decision process regarding the location of children.

A third example of children who have been separated from their father by being
detained in Woomera, involves a family of five children aged 3, 7, 9, 10 and 12 on
arrival. The children were detained with their mother in Woomera. The father had
come to Australia earlier, but at the time of arrival the mother did not know his
whereabouts. Within three months the children had learned that their father was
alive and living in Sydney on a temporary protection visa. However, it appears that
the children’s father only learned of his family’s presence in Australia, by coincidence,
a year after their arrival.

Case Study 1 at the end of this chapter outlines the sequence of events regarding
this family and the impact that detention in Woomera, far from their father, had on
the children. It highlights the range of options which could have been pursued by
the Department or the Minister to ensure the best interests of the child and family
unity at various stages.

6.5.2 How does the ‘best interests’ principle apply to unaccompanied
children in detention?

Unaccompanied children require additional protection and assistance under article
20 of the CRC. The United Nations High Commissioner for Refugees (UNHCR)
states that children seeking asylum should not be detained and this ‘is particularly
important in the case of unaccompanied children’.®** The UNHCR guidelines, which



apply the CRC to the situation of asylum seekers, also recommend the appointment
of an independent guardian or adviser to ensure that ‘the interests of the child are
safeguarded’.’®® This is in recognition of the fact that children who are without their
family need extra help to enjoy the same level of rights as children with their families,
including someone to advocate that they be detained as a matter of last resort and
for the shortest appropriate period of time.

Australian law seeks to provide this assistance by appointing the Minister for
Immigration and Multicultural and Indigenous Affairs (the Minister) as the guardian
pursuant to the Immigration (Guardianship of Children) Act 1946 (Cth) (IGOC Act).
The Minister, in turn, has delegated his powers to the Department’s Managers and
Deputy Managers in each of the detention facilities as well as to State and Territory
child protection authorities.”™* The Federal Court of Australia states, and the
Department readily accepts, that as guardian, the Minister and his or her delegates
are required to act in the best interests of the children who are their wards.'®

Australia’s detention laws do not make any distinction between the detention of
unaccompanied children and any other child or adult. Thus all unaccompanied
children arriving in Australia without a visa must be detained.

Regarding the length of detention, section 6.7.4 notes that over the period of the
Inquiry, only one unaccompanied child was released from detention on a bridging
visa. Section 6.7.5 notes that, over the period of the Inquiry, there was no specific
priority for processing the visa claims made by children.

However, as set out above in section 6.4.2, from January 2002 almost 20
unaccompanied children were transferred from detention centres to home-based
detention. The placement of these children in home-based foster care represented
a clear step froward in applying the ‘best interests’ principle to unaccompanied
children.

The Department’s efforts to make the best interests of unaccompanied children a
primary consideration regarding their care in detention centres is discussed in detail
in Chapter 14 on Unaccompanied Children and throughout this report.

By December 2002 the Department formally acknowledged that the best interests
of unaccompanied children would usually require that they not be in detention
facilities. This statement was embodied in MSI 370 called ‘Procedures for
Unaccompanied Wards in Immigration Detention Facilities’. MSI 370 replaced MSI
357, which was issued in September 2002. The change between September and
December represents a fundamental development in the Department’s approach
to the best interests of unaccompanied children.

MSI 357 issued in September 2002 stated:

13.2.1 It is in the best interests of an unaccompanied ward that his or her
immigration status be resolved in the shortest possible time after the
conclusion of review of a refusal decision so that he or she is either released
from detention on a visa or removed from Australia as soon as practicable.



Thus MSI 357 recognised that it would be in the best interests of unaccompanied
children to be released from detention quickly, but only after a refugee claim has
been refused at the primary stage (which can take many months). The MSI went on
to provide that, in the meantime, if the Department Manager believed that the
unaccompanied child’s needs ‘cannot be appropriately provided for’, the Manager
should investigate the possibility of transferring the child to a place of detention
other than an immigration detention centre. The MSI then set out the steps that the
Manager needed to go through to establish that their needs could not be provided for.

Three months later, in MSI 370, the Department replaced paragraph 13.2.1 (above)
with the following:

13.2.1 It would be usually in the bests interests of an unaccompanied ward
to be transferred out of a detention facility.

13.2.2 This can be facilitated by pursuing alternative detention arrangements
or, if the child is eligible, granting them a bridging visa.'

Thus, by December 2002 — ten years after the introduction of mandatory detention
— the Department began to assume that satisfying the best interests of
unaccompanied children usually requires their release or transfer from detention
facilities.

However, the Department continues to suggest that that it may be in the best interests
of some unaccompanied children to remain in detention. For example, the
Department has stated that it may be in a child’s best interests to remain in the
company of persons they have made friends with:

INQUIRY COUNSEL: Well, let me ask you this, does the Department say
that in detaining each and every one of the unaccompanied minors at the
Woomera Detention Centre over the past three years or so the Department
took into account as its primary consideration the child’'s best interests?

DIMIA DEPUTY SECRETARY: Well, that’s our overall position. But clearly, as
Mr Walker said, there are a range of other considerations. Best interests of
the child, as we understand it, is required to be a primary consideration but
not the only consideration and there were a variety of other circumstances
and considerations that needed to be taken into account including, for
example, the groups with which people have turned up. People often wanted
to stay together as a group even though one of that group was an
unaccompanied minor.'¥

The Inquiry is not convinced that this is a good reason for an unaccompanied child
to remain in detention and, to the best of the Inquiry’s information, there has been
no instance of a State child welfare authority recommending that a child stay in
detention so that he or she can remain with his friends.



The Department also suggested that the release of unaccompanied children into
the Australian community may expose them to people smuggling rings in Australia:

Account must be taken of factors such as ... the possibility of falling into the
hands of people smugglers who traffic in children (as has been documented
in overseas countries such as Canada).'®

The Inquiry does not accept that this is an issue of real concern in Australia for
unaccompanied minors for whom the Minister remains the guardian. There is no
evidence to suggest that these children are at serious risk of ‘falling into the hands
of people smugglers’.

The Department states that between 3 December 2002 and 16 May 2003, 25
unaccompanied minors were assessed against MSI 370. Eight children were
transferred to alternative places of detention, one was granted a bridging visa, nine
turned 18 (or were re-assessed as being over 18), three were removed from Australia
and four were assessed to be a high risk of absconding and therefore remained in
detention facilities.™®

It is important to note that while these MSls represent a positive development in the
Department’s approach to unaccompanied children, they do not represent any
change in thinking regarding the detention of children with families.

6.5.3 What do children think about being in detention centres?

Many of the submissions to the Inquiry report the views of children who have spent
time in detention centres.' Those submissions and the children interviewed by
Inquiry staff in focus groups and in detention facilities give a clear picture of what
children thought about detention:

A feeling of darkness came on me in the detention centre, and all my hope
disappeared. My world has been dark ever since.™

Itwas like a desert ... It felt like we were in a cage. We could not go anywhere
with all the fences and that stuff ... It was like jail as there was no care ...
[M]any of the people were angry because of the time they were in detention.
The children were crying. My father is so angry and | don’t know why ... It
was a bad experience. There were no times when we were happy there ...
We were at war in Afghanistan because of the Taliban and we thought we
have come to another war here. In the detention centre, always soldiers all
around us. Oh my God, can the Taliban get us again? ... It was so hot, so
very hot and lots of flies and we needed a fan.'*

The whole condition in the camp is really, really bad, people are really
stressed. Those people they are there for a long time they get really agitated.
They used to come to [dining room] for example...a guy sits there for a
while and then he gets really upset, mentally sick and he just pulls the chair
and throws it away and causes lots of fight and scaredness between people
— young people, children — because the restaurant it (is) for everybody,
everybody is there.™



A last resort?

Drawings on a school desk at Port Hedland, June 2002.

Three Afghan unaccompanied children who had spent some time in detention before
being recognised as refugees and released into the community have the following
views about detention:

[ think there should not be any detention for children at least. All these Afghans
that are spending months or years in detention, they have not done anything
wrong, they are not criminals and they should listen to them. But there should
not be any detention for children. They should be free.*

| actually experienced lots of negative things in there. For the time that | was
there, | remember that there were young children who were living with adults,
always having nightmares and | could see and | could hear them screaming
at night time and once | saw with my own eyes that someone had broken a
window and with that glass cut himself. And | have also withessed someone
who cut himself with a blade.*

| experienced a lot of violent people, experiencing negative things, especially
when they put us with people who actually spend one year or one and a half
years there. They are the people who experienced lots of negative things
who have lost their mental power and they always talk about the negative
things that they experience. For example, in my case, even though | spent
only three months in that detention centre, | was in contact with a man who
spent actually one and a half years of his time in Australia detention centre
and he asked me he said 'you're a new person, you are a new arrival so you
don’t know what you will be going through’ and then he was telling me about
all the negative things that he will do and that made me even more
heartbroken and even more scared and afraid and | just remember that
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another fellow, he had to go and visit a friend who is in mental hospital
because he spent quite a long time in detention centre and he lost his mind
and he ended up in hospital. 146

An Australian teenage girl who made friends with children in detention describes
their experience as follows:

... the people that | talk to in the detention centres have told me of their
experiences. They believe that the worst thing about detention is the
psychological trauma of waking up and not knowing why exactly you are
there, how long you are going to be there for, and what is going to happen if
you are eventually given a TPV or sent back; so that is the worst.

Also, boredom, not having formal schooling so therefore spending all day
thinking about what has happened to you and what can happen to you.
Being called by numbers makes them dehumanised, makes them feel like
animals, not like individuals, not like people — that, again, one of the worst
things. Also, being surrounded by depression — constantly depression makes
them also depressed. By seeing older people give up it shows them that the
only way is to give up.'”

6.5.4 What do State child welfare authorities say about keeping
children in detention centres?

Child protection authorities in States that have immigration detention centres have
said, on various occasions, that the detention environment has a seriously
detrimental impact on children. While many of these comments have been made in
the context of assessments of particular children and families, some have also
been of general application. The South Australian authorities have been the most
vocal about the impact of detention on children.

DHS states that ‘in the reports that have gone up to DIMIA it has been made clear
that our view is that all children are at risk’.' Two of the individual assessments
conducted by DHS of children in Woomera in February 2002 state that:

The detention environment is not suitable for impressionable adolescents
and in this instance it is strongly compounding their sense of persecution.
Ideally children such as [names removed] should not be in detention.

Ideally a family with children should not be confined in a detention centre. s

DHS sent the Department an assessment report regarding Woomera dated 12
April 2002 which states at the outset that:

[DHS] maintains its previously stated position that it is not in the best interests
of the child to be detained in detention centres ..."!

Detention is often represented as a ‘place’ and as such a passive concept,
however such a concept greatly underplays the impact of such facilities on
the physical, psychological and emotional wellbeing of children, young
people and their families.'?



A report conducted by the South Australian Child and Adolescent Mental Health
Services (CAMHS) summarising the situation of families in Woomera from January
to July 2002 states:

While each family has particular issues and difficulties, an overwhelming
feature of the assessments was the clear evidence of the detrimental effects
of the detention environment on the children both directly, (including
inadequate developmental opportunities, exposure to violence and adult
despair and removal of hope for their futures), and indirectly, as a
consequence of parental mental illness.'?

In August 2002, DHS recommended:

That no child should be kept in the Woomera centre as it is an environment
that fails to provide care and protection.'s

Furthermore, in a recent independent assessment of child protection in South
Australia (the Layton Report), the chapter on Children in Detention states that:

Whether it be indirect or direct, the combined effect of the circumstances of
immigration detention of children in detention centres is incompatible with
them being in a situation which is in their best interests, instead the detention
centre environment is positively detrimental to their well being.'®®

In assessing the mental health of unaccompanied children in Port Hedland and
Curtin detention facilities, the Western Australian Department for Community
Development states that:

The best interests of children include that their development should, wherever
possible, occur in a family environment within their own community. 5

The Department is of the view that the recommendation of the Western Australian
authority is not incompatible with the provision of care to children in a detention
facility. The Department has also expressed concern about the accuracy of the
DHS report of 12 April 2002 and the Layton Report.’™” However, in neither case
have the authors of the reports altered the content in response to the Department’s
complaints, indicating that they stand by their original assessments. The Inquiry
accepts their assessments, which are supported by the overwhelming weight of
evidence.

6.5.5 What do community groups say about keeping children
in detention centres?

While the Government has asserted that public opinion supports Australia’s detention
policy generally, the Inquiry is not aware of any evidence suggesting support for the
detention of children.s® Of the 346 submissions received by the Inquiry, none argue
that the detention of children is desirable — including the Department’s submission.

Many of the written and oral submissions received by the Inquiry from human rights
organisations, children’s organisations and mental health experts argued that



detention could never be in the best interests of the child. The following are just
three examples of the many comments to this effect:s°

It is self evident in the material below on psychological and social wellbeing
that if the primary consideration were the best interests of the child, none of
the children in these interviews would have been placed in detention.

Asylum Seekers Centre’®

Unsurprisingly, medical and child welfare experts have concluded that
holding child asylum seekers and their parents in immigration detention is
contrary to the child’s best interests.

Kids in Detention Story'’

In short, our submission is that the current arrangements for detention of
children in Australia fall conspicuously and depressingly short of meeting
our international obligations to act in the best interests of the child, which is
clearly the guiding principle on this issue. The relevant rights set out in
international laws and guidelines recognise the distinct vulnerability, and
the need for protection and care of children. The current arrangements for
detention of children in Australia in many respects do not meet those basic
requirements. ..

Refugee and Immigration Legal Centre'®?

If appropriate arrangements are made for the care of unaccompanied children in
the community, it is difficult to imagine that it would not be in their best interests to
be released from detention at an early stage. As the Refugee and Immigration
Legal Centre stated:

[O]ur experience in terms of the release of children from detention shows
that there are no reasons whatsoever why it cannot be facilitated. In our
experience, we have not noted any circumstance where it has not been in
the best interests of the child to be released, and we are working very closely
with agencies with expertise in terms of care and welfare of children once
released, including Hotham Mission. '

6.5.6 Findings regarding the best interests of the child

The Inquiry agrees with the Department’s statement that ‘determining what is in the
best interests of the child will involve a consideration of the relevant circumstances
of the individual child in light of the rights established by the [CRC]'."® However,
Australia’s mandatory detention policy does not currently permit such an assessment
because it requires the detention of all persons arriving in Australia without a visa,
no matter what their individual circumstances. The law makes no distinction between
whether a person is an adult or child, nor whether a child is accompanied or
unaccompanied by his or her parents.

There is a preponderance of evidence suggesting that institutionalisation is generally
bad for children. State child welfare authorities, community groups and children
who have been in detention all talk about the detrimental impact of the deprivation



of liberty generally and detention in Australia’s immigration detention centres in
particular. The evidence recounted throughout this report confirms that detention
has a negative impact on children in a variety of areas.

In the Inquiry’s view, the clear evidence that detention can have a detrimental impact
on the well-being of children suggests that the best interests of the child have not
been a primary consideration in the introduction and maintenance of laws that
require the detention of children irrespective of their circumstances. This is an issue
considered further in Chapter 17, Major Findings and Recommendations.

Further, if the best interests of the child were a primary consideration in creating
and applying the detention laws then those laws would permit the result that neither
children nor their parents would be held in immigration detention except as a measure
of last resort and for the shortest appropriate period. Thus the oft-stated premise
that the best interests of the child require that children be detained because their
parents must be detained, is the perverse result of inappropriate detention laws.

However, those laws do permit the Department to make decisions regarding the
location in which children are detained. In the Inquiry’s view the Department has,
on certain occasions, failed to make the best interests of the child a primary
consideration when making some of these decisions. For example, decisions as to
which detention centre a child should be detained in do not appear to have given
sufficient priority to the fact that a child may have a parent or relative in the community
near one particular detention facility.

Further, the delay in making arrangements for the regular transfer of unaccompanied
children into home-based detention, and the failure to make such arrangements
for children accompanied by their parents, suggests a failure to give adequate
weight to the best interests of the child when determining where to detain children
(see further section 6.4.3 above).

The Inquiry is not of the view that the Woomera housing project provides the same
quality alternative location both because the restrictions on movement remain and
because the rules of participation require fathers to remain in the detention centre
separate from the rest of their family (see further section 6.4.3). However, even that
initiative took until 2001 to introduce. The housing projects in Port Augusta and Port
Hedland only opened in 2003.

Finally, while the development of MSI 370 in December 2002 demonstrates that the
Department has put policies in place to ensure that the best interests of
unaccompanied children are a primary consideration in future decisions relating to
their location and care, the delay in formalising this policy is of great concern.

Issues relating to the best interests of the child and the length of detention are
discussed in section 6.7 below.

The issue of the best interests of the child is discussed further in Chapter 17, Major
Findings and Recommendations.



6.6 Are children detained as ‘a measure of last resort’?

6.6.1 What does detention as ‘a measure of last resort’ mean?

The protection of personal freedom is one of the most fundamental human rights
protections. While there are strict rules about the circumstances under which any
person may be deprived of his or her liberty, international law regards the detention
of children as an especially drastic measure — a matter of last resort.

The principle that detention of children should be a last resort (article 37(b)) read
with the ‘best interests’ principle (article 3(1)), means that Australia is required to
explore all alternatives to detention prior to detaining a child, irrespective of their
immigration status, and with the best interests of the child as a primary consideration.

Therefore, Australia, as a party to the CRC, has the obligation to ensure that detaining
a child is not the first or only option available to respond to a particular policy or
legal problem.

The UN Committee on the Rights of the Child has emphasised the importance of
finding alternatives to the detention of children.’ The UNHCR sets out various
alternatives in its Detention Guidelines including release subject to reporting,
residency requirements or the provision of a surety. The UNHCR Detention Guidelines
also state that ‘minors who are asylum seekers should not be detained’ and that ‘all
appropriate alternatives to detention should be considered in the case of children
accompanying their parents’. ¢

Both the UNHCR Detention Guidelines and the Guidelines on Policies and
Procedures in dealing with Unaccompanied Children Seeking Asylum (UNHCR UAM
Guidelines) outline the alternative care arrangements that must be provided for
unaccompanied children:

Unaccompanied minors should not, as a general rule, be detained. Where
possible they should be released into the care of family members who already
have residency within the asylum country. Where this is not possible,
alternative care arrangements should be made by the competent child care
authorities for unaccompanied minors to receive adequate accommodation
and appropriate supervision. Residential homes or foster care placements
may provide the necessary facilities to ensure their proper development,
(both physical and mental), is catered for while longer term solutions are
being considered.'®”

The Department appears to be of the view that the principle of detention as a last
resort under the CRC will be satisfied if legislators have considered other policy
alternatives prior to enacting mandatory detention legislation:

...the Government of the day was fully cognisant of the principles of ‘the
best interests of the child’ and ‘detention as a last resort’ when it established
the mandatory detention regime. Mandatory detention was and is seen as
the legislative last resort in the context of Australia’s universal visa regime
[emphasis added].'®



The Inquiry does not accept that the mandatory detention of children is necessary
to achieve legitimate policy goals. The Commonwealth’s failure to conceive of a
means of achieving its policy objectives without the detention of children does not
automatically make it a ‘last resort’ under the CRC.%°

The basic premise of international human rights law is the protection of the rights of
each and every individual. The CRC requires an assessment of whether or not it is
necessary to detain a particular child. As discussed below, the mandatory detention
regime, by definition, denies the opportunity for any such assessment.

6.6.2 Does the Migration Act permit detention of children as a last resort?

| do note that there has been more of a practical tendency to release
unaccompanied minors in recent times from detention and there are very
few, if any, remaining in detention now, but nevertheless, what remains in
Australia is a system which not only mandatorily detains adults, but children.
It is absolutely and abundantly clear in international law and policy that
detention should only be used as a last resort for children. Our experience
in this country is that is not the case, the presumption has been to detain. ..

Refugee and Immigration Legal Centre'”°

Detention as a last resort does not mean that Australia can never detain children; it
means that Australia has the obligation to consider whether there are alternatives
to detention, taking into account the circumstances of each individual case. One of
the difficulties in the Australian legislation is that it does not permit an individual
assessment as to whether detention is necessary in the case of adults or children.

Section 189 of the Migration Act is clear that all unlawful non-citizens arriving
anywhere other than an ‘excised offshore place’ must be detained.'' The
Department has no option but to detain every person arriving without a visa.

Several submissions to the Inquiry argue that Australia’s mandatory detention laws
necessarily mean that detention is not a last resort for children.72

The detention of child asylum seekers under this system is not ‘a measure
of last resort” and is not ‘for the shortest appropriate period of time’. On the
contrary it is the first and only resort and for an indefinite period of time. It
therefore violates this provision of the Convention.

NSW Commission for Children and Young People’”

| think the Convention on the Rights of the Child is very clear: article 37 in
terms of detention being alast resort quite clearly shows that if it is mandatory
it cannot be a last resort.

Amnesty International’”*
The blanket application of mandatory provisions to detain children who arrive in

Australia without a visa means that, as a matter of logic, detention is the first resort
under Australian law.



6.6.3 What impact do alternative places of detention
have on the ‘last resort’ principle?

As explained earlier in this chapter, although the Migration Act does not permit any
discretion as to whether to detain unauthorised arrival children, it does permit some
discretion as to where to detain. This means that children and their parents could,
theoretically, be detained in any place in Australia — including homes in the
community.

While the transfer of children to home-based places of detention may lessen the
seriousness of a breach of the principle of detention as a measure of last resort, it
cannot nullify it.

The Inquiry also notes that, over the period of the Inquiry, children accompanied by
their parents have not enjoyed the possibility of detention in the Australian community
with their family, other than in one exceptional case. While the Woomera housing
project offered a more child-friendly environment than the Woomera detention centre,
it failed to mitigate the breach of detention as a last resort because the fundamental
aspects of detention remain — all aspects of life in the project were controlled by
ACM or the Department. Indeed, one of the most important aspects of a child’s life,
family unity, was directly inhibited by the ineligibility of fathers and, until 2 December
2002, boys aged over 12 to participate in the project. The same restrictions on
fathers apply to the Port Hedland and Port Augusta Residential Housing Projects.

6.6.4 What is the impact of the ‘Pacific Solution’ on the
‘last resort’ principle?

As explained earlier in this chapter, since September 2001, when a family or
unaccompanied child is intercepted by the Australian Navy, or lands on Christmas
Island, Ashmore and Cartier Islands or Cocos (Keeling) Islands without a visa,
detention is strictly speaking discretionary. However, as a practical matter the children
have either been detained on Christmas Island, or transferred to detention facilities
in Nauru or Manus Island in Papua New Guinea. The Inquiry is unaware of any
instances where these children have been presented any option other than detention
in one of these three facilities. Therefore, there is no evidence of detention being
anything other than the first resort’.

6.6.5 Findings regarding detention as a ‘last resort’

Detention is the first, and only, option available to children on arrival in Australia if
they have no visa. The laws do not provide a presumption against detention of
children nor do they permit a case-by-case assessment of the need to detain in the
individual circumstances of the child.

While the Migration Act does not allow for any discretion by the Department as to
whether to detain a child, it does permit some discretion as to where to detain



children. This may have some impact on the seriousness of any breach of the ‘last
resort’ principle. The Inquiry acknowledges that the Department has made efforts
to implement alternatives to detention by transferring most unaccompanied children
to home-based detention since January 2002, and some mothers and children to
the Woomera housing project since August 2001. The issuing of MSIs 370 and 371
in December 2002 relating to unaccompanied children and alternative places of
detention suggests an improved approach by the Department within the framework
of mandatory detention in the future.

However, the Inquiry notes that these initiatives are recent developments and in the
case of the Woomera housing project some of the more problematic aspects of
detention, namely control over day-to-day decisions of a family, remain.

In any event, the Inquiry re-emphasises that home-based detention and the
Residential Housing Project are alternative forms of detention rather than alternatives
fo detention, and it is the latter that is required by the ‘last resort’ principle of the
CRC.

6.7 Are children detained for the ‘shortest appropriate
period of time’?

The sections below address the following questions related to the length of detention:

6.7.1 What does ‘shortest appropriate period of time’ mean?
6.7.2 How long have children been in immigration detention?
6.7.3 What limits are there on the length of time in detention?
6.7.4 How quickly are bridging visas given to children?

6.7.5 How quickly are protection visas given to children?
6.7.6 How quickly are children removed from Australia?

6.7.7 What impact do alternative places of detention have on the time children are
detained?

6.7.8 What impact does the ‘Pacific Solution’ have on the shortest appropriate
period?

6.7.1 What does detention for the ‘shortest appropriate period
of time’ mean?

The CRC states that, in the event that a child is detained, that detention must be for
the ‘shortest appropriate period of time’. Although it does not set out the precise
permissible length of detention, when read with the provision that detention must
be a last resort, there is a positive obligation to investigate the possibility of non-
custodial options as soon as possible after a child has been detained. In the context
of Australian immigration law this means that the Commonwealth must ensure that
children detained pursuant to Australia’s mandatory detention laws are released as
soon as possible.



The Department has urged the Inquiry to interpret the ‘shortest appropriate period’
(and other elements of article 37) in the context of the purposes of immigration
detention which are:

to ensure the universal visa requirement is observed, and that unlawful non-
citizens are available for visa processing, and removal if necessary. The
shortest appropriate period of time of immigration detention is the shortest
period in which the legitimate purposes of detention can be met — that is,
until the detainee is granted a visa or removed from Australia. This is precisely
the requirement specified by s196 of the Migration Act for release from
detention.'”®

However, this interpretation misunderstands the fundamental obligations in the CRC
to actively assess the continuing need to detain a child in the individual
circumstances of the case. The fact that the Commonwealth Parliament has enacted
legislation with a specific purpose does not mean that detention for that purpose is
automatically legitimate or proportionate. It may be that those purposes can be
achieved in the absence of detention. It may also be that those purposes are
insufficient to justify detention under international law. These issues are discussed
in greater detail in the context of ‘unlawful’ and ‘arbitrary’ detention later in this
chapter.

This section examines whether, despite the mandatory detention provisions of the
Migration Act, children can be in principle, and have been in practice, detained for
the shortest appropriate period of time. It sets out the period of time for which
children have been detained, the mechanisms currently available for release from
detention and the manner in which they have been administered by the Department.

6.7.2 How long have children been in immigration detention?

As Chapter 3, Setting the Scene, sets out, since 1999, children have been detained
for increasingly longer periods. At the beginning of 2003, the average detention
period for a detained child in an Australian detention centre was one year, three
months and 17 days.'® By the end of 2003 that figure had increased to one year,
eight months and 11 days."” However, some children have been in detention for
more than three years and one child was in immigration detention for five years,
five months and 20 days.'”®



Snapshot of the length of detention for children as at 1 July 1999 — 1 July 2003

Percentage of children detained for:

Date <6 1.5-3 3-6 6-12 12-24 24-36 > 36
weeks months months months months months months

1 July 1999 30.7% 8.1% 24.2% 30.7% 1.6% 1.6% 3.2%
1 July 2000 9.3% 8.8% 29.6% 48.3% 3.7% 0.2% 0.2%
1 July 2001 26.5% 26.6% 28.8% 12.0% 5.0% 0.8% 0.3%
1 July 2002 5.2% 1.2% 1.2% 22.7% 59.9% 8.1% 1.7%
1 July 2003 6.3% 2.1% 7.7% 9.1% 11.2% 60.1% 3.5%

Source: DIMIA, Response to Second Draft Report, 27 January 2004.

Thus, as at 1 July 2000, 82 per cent of children had been in detention for more than
three months. As at 1 July 2002, 94 per cent of children had been in detention for
more than three months, and 70 per cent had been detained for more than a year.
A year later, on 1 July 20083, 75 per cent of children had been detained for more
than one year and 64 per cent had been detained for more than two years. The
figures are better for 1 July 1999 and 2001; however, it is clear that even at best,
large percentages of children are detained for periods greater than six weeks.

While the percentages are useful to obtain a snapshot of the proportion of children
detained for long periods of time, it must be remembered that human rights are
individual rights, therefore even if only one child is detained beyond the ‘shortest
appropriate period’ that would be a concern to the Inquiry and a breach of
international law. The Inquiry met many children during its detention centre visits
over 2002 who were still in detention in 2003. The following is just a small sample of
those families.

An Iragi family with four children aged 4, 9, 13 and 15 years on arrival, were detained
for 3 years and 2 months in Curtin, then Port Hedland and then Villawood. They
were removed from Australia in February 2003.

An Iranian boy aged 12 years, whose father had died and whose mother is overseas
arrived with two other relatives. He was in detention in Woomera and then Villawood
for 2 years and 6 months. He had relatives who were Australian citizens and
offered to support him in the community. He was released into their care under
alternative detention arrangements in June 2003.

An Afghan family with four sons aged 4, 11, 14 and 17 years and a daughter aged
9 on arrival, had been in detention in Woomera and then Baxter for 2 years and 10
months as at November 2003.



An Iragi father and a Palestinian mother arrived with their 2-year-old son and had
been detained for 2 years and 7 months as at November 2003. The mother has
had two more children while in detention. These two children have spent their entire
life in detention. The family have been detained in the Woomera and Baxter
detention centres. They were also detained in an Adelaide hospital for two months
to allow for mental health treatment of the mother and in a motel for two months to
allow for recuperation. In November 2003, the three children were transferred into
home-based detention with a foster carer and both parents were transferred to a
psychiatric hospital.

An Iranian family with three children aged 11, 13 and 21 had been detained in
Woomera for 2 years and 7 months as at November 2003. In the second half of
2002, all but the father and son-in-law gradually moved to the Woomera housing
project. The eldest daughter, who was not a dependent, was also in Woomera, until
she was found to be a refugee and released with her husband and baby at the end
of 2002.

6.7.3 What limits are there on the length of time children are detained?

Several submissions to the Inquiry state that the length of detention for children is
indeterminate because there is no fixed maximum period of detention, nor any
regular review of the continuing need for detention.'”

The Minister and the Department refute this claim on the basis that the length of
detention is determined by the occurrence of certain specific events, namely the
grant of a visa or removal.’® The visa may be a substantive visa such as a refugee
protection visa, or a bridging visa which may be given while an application for a
substantive visa is being processed.

The Department’s argument is, however, unconvincing. While the grant of a visa or
removal from Australia are specific events which influence the length of detention,
there are no laws defining the period within which those events must occur. Applied
to unauthorised arrival asylum seekers in detention, this means that children are
detained for the period which it takes to process their refugee protection visa
applications, including the time for any appeals, unless they are granted a bridging
visa first. If the processing is completed and an asylum seeker who arrives on the
Australian mainland is successful, he or she will be granted a visa and released
into the Australian community. If the asylum seeker is unsuccessful then detention
will continue until the children and their families are removed from Australia. As a
matter of practice there are no finite limits on the period of time for which a child
may be detained and to that extent the length of detention is unpredictable and
therefore indeterminate. Statistics also show the length of time in detention varies
between applicants, reinforcing the unpredictability of the time in detention. Certainly,
from a child’s point of view there is no definite end:

The worst thing was not knowing what will happen, or when you will get
Out.181



The absence of time limits in the legislation does not mean that the length of detention
of children cannot be minimised. Clearly, the faster a visa is granted — be it a
protection visa or a bridging visa — the shorter the period in detention.

The Department rightly states that it is constrained by the legislation and therefore,
to the extent that this Inquiry is examining the acts and practices of the
Commonwealth, it is important to consider what efforts have been made by the
Department to ensure that children either (a) obtain a bridging visa as soon as
possible; (b) obtain a protection visa as soon as possible; or (c) are removed as
soon as possible having been unsuccessful in their protection claims. However,
the Inquiry has also considered the extent to which the legislation itself limits the
Department’s ability to ensure that children be detained for the shortest possible
period of time.

6.7.4 How quickly are bridging visas given to children?

MR WALKER (DIMIA ASS SEC (VISAS)): ... our desire is, in particular with
children, that they be in detention for the shortest possible time. That’s also
our goal in relation to any person who is in immigration detention, but we
are working within the framework of ... processing visa applications and,
where people meet visa criteria, and in particular protection visa criteria,
that they are released as soon as possible. However, that doesn't get round
the situation that, essentially, where they don’t have an entitlement to remain
in Australia, there are difficulties with grants of bridging visas.'®

Bridging visas are the most obvious tool for releasing children who are otherwise
mandatorily detained. The primary purpose of a bridging visa is to convert an unlawful
non-citizen into a lawful non-citizen while a substantive visa application is being
processed, in other words act as a ‘bridge’. The faster a bridging visa is granted,
the sooner children can be released from detention. As is discussed in some detail
below, this mechanism has almost never been used to secure the release of
unauthorised arrival children, whether accompanied or unaccompanied by their
families. By contrast, they are routinely issued to non-citizen children who arrive
with a visa and become unlawful in some other way (for instance overstaying their
visa).

(a) What bridging visas are available to children in detention?

In a February 1994 report entitled Asylum, Border Conirol and Detention, the
Commonwealth Parliament Joint Standing Committee on Migration'® made
recommendations that the Minister at the time ‘give particular consideration to the
release of those persons who particularly are vulnerable to any effects of long-term
detention, namely those persons with a special need based on age, health or
previous experiences of torture and trauma’.'® As a result, the Parliament introduced
section 72 of the Migration Act'® and Regulation 2.20(7) and (9) of the Migration
Regulations,® amongst others, which set out circumstances in which children in
detention might be eligible to apply for a Bridging Visa E 051.



According to the Department, it was not Parliament’s intention to facilitate the release
of children when it created Bridging Visa E 051, rather:

Parliament clearly intended that bridging visas would be considered only in
exceptional circumstances and only until such time as their application for a
visa was finally determined.'®

This may explain the highly limited circumstances in which a child may be granted
a bridging visa. It also immediately raises concerns about the seriousness with
which the Parliament has considered its obligations to ensure that detention of
children be for the shortest appropriate period of time.

An application for a bridging visa can only be made by an ‘eligible non-citizen’ as
defined by section 72 of the Migration Act. A child asylum seeker in detention will
only be an ‘eligible non-citizen’ if he or she falls under one of the following categories:

. Best interests of the child: A child who arrives without a visa and applies for
a protection visa can apply for a bridging visa if the protection visa has not
been finally determined, or he or she has applied for judicial review, and a
child welfare authority has certified that release is in the best interests of the
child. The Minister must also be satisfied that arrangements have been made
with an Australian citizen or permanent resident for the care and welfare of
the child and those arrangements are in the best interests of the child (reg
2.20(7)); or

. Special needs: Any person — adult or child — who arrives without a visa and
applies for a protection visa can apply for a bridging visa if the protection
visa has not been finally determined, or he or she has applied for judicial
review, and a doctor appointed by the Department certifies that the person
has a special need based on health or experience of torture/trauma and that
release is required for care. The Minister must be satisfied that adequate
arrangements have been made for their support in the community (reg
2.20(9)); or

. Delayed primary decision: Any person —adult or child —who arrives without a
visa and applies for a protection visa can apply for a bridging visa if six
months has passed since lodging the protection visa application and no
primary decision has been made. The Minister must decide a bridging visa
would be in the public interest in such circumstances (s 72(2)).

The Inquiry focuses on the first two of these grounds as the decreased processing
times means that children will rarely qualify for the ‘delayed primary decision’ visa.

As the party responsible for ensuring that the best interests of the child are protected,
it is the Department’s responsibility to initiate assessments by (a) the State child
welfare authority for a ‘best interests’ certification, or (b) a Department-appointed
doctor for a ‘special needs’ certification, in order to ensure the maximum opportunity
of being considered an ‘eligible non-citizen’. This duty is especially high in the case
of unaccompanied children of whom the Minister is the guardian.



However, being an ‘eligible non-citizen’ does not automatically qualify a child for a
bridging visa; it just allows the child to make a valid application. The child must
also meet the relevant health requirements and sign an undertaking that he or she
will leave Australia within 28 days of withdrawing or being refused a protection visa
application.'8

Moreover, even if all of these conditions have been met, it is entirely within the
Minister’s discretion as to whether a bridging visa will be granted.'® In other words,
the Minister cannot be compelled to grant a bridging visa.

If the child and his or her family are granted a bridging visa at some point, they may
be required to report to immigration authorities at set intervals and residency
requirements may be imposed (much like bail or parole).

(b) When are bridging visas granted to children with families?

According to the Department, over the period of the Inquiry only one bridging visa
was granted to members of an entire family that arrived in Australia without a visa.®

The best interests ground for a bridging visa does not permit the release of persons
18 or over even when they are the parents of children who would otherwise qualify
for a bridging visa. MSI 131 entitled ‘Bridging E Visa — subclass 051’ states, in
relation to the best interests ground, that:

7.4.2 Where achild is in detention with his or her parents, it can be assumed
that the child’s best interests are served by being with their parents,
except in cases of neglect or abuse. Accordingly, unless specifically
requested to do so by the child’s parents or the child, contact need
not be made with the relevant Child Welfare Authority [to have the
child assessed for a bridging visa]. Where there exists any evidence
of neglect or abuse, the relevant Child Welfare Authority should be
contacted immediately.

The other option is the ‘special needs’ bridging visa. However, for an entire family
to be released pursuant to the special needs ground, a doctor approved by the
Department would need to certify that each member of the family could not be
properly cared for in the detention environment.

MSI 131 states that:

7.7.1 Upon notification that a person is seeking a Bridging E visa and may
come within reg 2.20(9), immediate contact should be made with an
Australian Government Medical Officer to have the person examined
by an appropriate medical specialist. The medical specialist should
be asked to provide an opinion on the applicant in relation to reg
2.2009)(c):

Who has a special need (based on health or previous experience
of torture or trauma) in respect of which a medical specialist
appointed by Immigration has certified that the non-citizen cannot
properly be cared for in a detention environment.



The Department is required to appoint an authorised medical specialist even where
a medical assessment has already been submitted by the applicant.

While a request to be considered for a special needs bridging visa ‘would normally
be initiated by the detainee or their representative, it should be initiated by the IDC
or IRPC manager where s/he considers it appropriate’.’®" In other words it is within
the power of the Manager to initiate a bridging visa application on behalf of one or
more members of a family that he or she believes cannot be properly catered for in
detention by reason of health or previous torture or trauma.

The Inquiry has received a great deal of evidence from the Department that suggests
that State child welfare authorities and medical practitioners — in South Australia
and Western Australia in particular — were of the view that many families could not
be properly cared for in the detention environment. When the Department was
asked why such families were not released on ‘special needs’ bridging visas, the
initial response was that the bridging visa regulations prevented the Department
from issuing visas when the record of declining mental health came from external
doctors who were not appointed by the Department:

DR OZDOWSKI: Do | understand you correctly that under the current
legislation when you see a family disintegrating as this one in the detention
condition where everyone is getting psychologically and psychiatrically ill,
you can'’t do anything?

DIMIA ASS SEC (VISAS): | am not saying that, Commissioner. What | am
saying is that we have to work within the statutory framework. There are
provisions but you can't just automatically, on the basis of a specific
assessment from somebody who has not been appointed by Immigration,
release that person.®?

However, this response fails to recognise that the Department has a duty to
proactively seek ways of ensuring that children are detained for the shortest
appropriate period of time and that all decisions have children’s best interests as a
primary consideration. This means that, at the very least, the Department must
initiate bridging visa health assessments as soon as there is any indication of health,
torture or trauma issues, in order to maximise the possibility of obtaining a ‘special
needs’ bridging visa and prevent further harm.

The Inquiry is also concerned that ACM or Departmental doctors who regularly
examine children in immigration detention are not Department-approved doctors
for the purposes of bridging visa assessments. It would seem logical to have the
doctors who know the children and the detention environment best, make such
recommendations. This would clearly speed up the process of any assessments —
especially in the light of the remoteness of the facilities and the consequential
financial and time barriers in sending out doctors for assessments. However, on
the evidence before the Inquiry, ACM and local doctors are not authorised to make
the ‘special needs’ assessments. The Department explains this situation on the
basis that it ‘assists in protecting the trust relationship between detention centre
staff and detainees’.’® Presumably it is the Department’s view that the ACM doctor-



patient relationship may be damaged in the event of an unfavourable assessment.
However, in light of the importance of minimising the time in detention and
advantages of having assessments performed by those doctors, the Inquiry does
not regard this to be a compelling justification.

Two examples of the failure to release families from detention, in the face of a
constant stream of documents describing serious mental health problems in children
and their parents, were explored with the Department during the December 2002
hearings of the Inquiry. These cases are described in some detail in Case Study 1
and Case Study 2 at the end of Chapter 9 on Mental Health.

In summary, Case Study 1 in Chapter 9 describes an asylum-seeking family with
one son who arrived in Australia in April 2001 when the child was 10-years-old.
Recommendations for the family’s release were made by FAYS in June 2002; a
senior psychiatrist from the Women’s and Children’s Hospital in July 2002; the
Head of the Department of Psychological Medicine at the Women’s and Children’s
Hospital Adelaide in August 2002; DHS in August 2002; the ACM psychologist in
October 2002; CAMHS in January 2003; and a psychiatrist from the Women’s and
Children’s Hospital in February 2003 and again in May 2003. The Department Deputy
Manager requested a medical assessment of the family’s eligibility for a bridging
visa in May 2002. The Inquiry did not receive any further evidence regarding the
consideration of a bridging visa application. This family was still in detention in
December 2003.

Case Study 2 in Chapter 9 describes the experience of a family consisting of a
father, mother and three children, who were aged 2, 13 and 16 when they arrived in
Australia on 31 December 2000. Recommendations for this family’s release from
detention were first made in a psychiatric report in February 2002. In May 2002, the
ACM psychologist reported that the family could not be managed in the detention
environment, and a CAMHS assessment reports that the family cannot be treated
in the detention environment. In July 2002 a psychiatrist from the Women’s and
Children’s Hospital Adelaide recommends their immediate removal from detention.
The Department Deputy Manager requested that the family be medically assessed
for eligibility for a bridging visa in May 2002. The family received notification of their
ineligibility within three days, and the Inquiry did not receive a report of the medical
assessment or any evidence of consideration of the family’s eligibility for a bridging
visa. The family were recognised to be refugees and released from detention on
temporary protection visas in August 2003.

While the delayed release of families like these is partially due to the highly restrictive
terms of the bridging visa regulations, the case studies also demonstrate a failure
by the Department to actively pursue the relevant medical assessments throughout
the period of detention.

The Department told the Inquiry that another reason why very few ‘special needs’
bridging visas were granted was because the Minister had to be satisfied that there
were appropriate care arrangements in the community and that was sometimes
difficult to find.'®* However, it is the Inquiry’s view that in the event that a Department-



approved health expert has certified that the needs of children and their parents
cannot be met in that environment, the Department has an active responsibility to
seek out appropriate care arrangements, especially where children are involved.

() When are bridging visas granted to unaccompanied children?

The Minister, as the guardian of unaccompanied children, and his or her delegates
have a special duty to ensure that unaccompanied children are in detention for the
shortest appropriate period of time. The best interests ground for a bridging visa
would appear to be a highly appropriate mechanism for the release of
unaccompanied children who are, by definition, under 18 and without family.

The Department’s Migration Series Instructions appear to recognise this special
duty of care. In relation to the best interests ground for a bridging visa, MSI 131
regarding Bridging Visa E 051 (issued in 1996), MSI 357 (issued in September
2002) and MSI 370 (issued in December 2002), all state that the Manager must
initiate contact with the relevant State authority for assessment as soon as it is clear
that an unaccompanied child is an unauthorised arrival asylum seeker whose
application is not finally determined.

MSI 357 and 370 recognise that the Minister, as guardian of unaccompanied children,
and his or her delegates have a special duty to ensure their best interests and that
includes that they should ‘periodically assess’'®® an unaccompanied child’s eligibility
to apply for a bridging visa. The MSls also state that the Manager must assist in the
assessment by providing information regarding the unaccompanied child’s
circumstances in immigration detention, including any difficulties that the child has
had. The Manager must also ask the State authority whether an appropriate carer
can be arranged on release. If the child is found to be an eligible non-citizen as a
result of these efforts, the Manager must arrange for an application to be made for
the bridging visa and a decision should be made within 28 days.'?"

Regarding the special needs ground for a bridging visa, where the Department
Manager suspects that an unaccompanied child may have a special health, torture
and trauma need, as many children who flee their home country are likely to have,
‘immediate contact should be made with an Australian Government Medical Officer’
to have the child assessed, even if the child has already been assessed by another
doctor. The Department Manager should provide the doctor with the child’s medical
files to assist in the assessment. If a special need is diagnosed the doctor must
assess whether the child can be properly cared for in detention. The Manager must
also contact the child welfare authority to try and arrange appropriate care in the
community. If the Department’s doctor finds that the child should be released, the
Manager should arrange for the child to make a bridging visa application.

Unfortunately the detailed instructions to Managers in MSI 357 and 370 were only
created after almost all unaccompanied children were transferred out of facilities.
This timing may explain the fact that only one unaccompanied child asylum seeker
in detention was granted a bridging visa in the period 1999-2002.1%



The Department states that the reason for this delay lies in the Department’s ‘focus

. on ensuring unaccompanied minors were quickly processed while ensuring
their needs were being appropriately met within a detention facility’.'®® However,
the Inquiry is not convinced by this explanation. A focus on one type of visa
processing does not preclude the consideration of another — this is especially the
case in light of the fact that a bridging visa could result in faster release than a
protection visa.

An examination of the efforts made by the Department prior to September 2002
indicates several other possible explanations for this outcome, including:

» failure of the guardian to initiate and pursue bridging visa
applications

¢ failure of the State authorities to assess best interests
» failure to find alternative care arrangements

* inherent conflict of interest between the Minister (and his or her
delegates) as guardian and the Minister as bridging visa
decision-maker.

Each of these issues is addressed in turn.
(i) Department’s duty to initiate bridging visa applications for unaccompanied children

It is unrealistic to expect that an unaccompanied child would know the existence of,
or how to apply for, a bridging visa. It would therefore be expected that the Minister,
as the guardian of unaccompanied children, would ensure that steps are taken to
assess whether unaccompanied children might qualify for release on a bridging
visa at the earliest available opportunity. This is reinforced by the MSIs discussed
above.

During the hearings the Department indicated that the adviser appointed to
unaccompanied children for the purposes of a protection visa application (IAAAS
adviser)2® would be in a position to make a bridging visa application on behalf of
the unaccompanied children.2*" However, the suggestion that an IAAAS provider
should apply for a bridging visa for the unaccompanied child is unpersuasive for
two reasons.

Firstly, the contract between the Department and the IAAAS providers does not
include payment for the adviser to make applications for bridging visas.

Secondly, evidence from one of the IAAAS providers, the Refugee Advice and
Casework Service (RACS), indicates that only the Department is in a position to
initiate an assessment of the child by the State authority for the purposes of a
bridging visa:

MS RYAN (RACS): Can | just add something on the IAAAS’ contract, there is
no, the contract doesn’t provide for any representation as to bridging visas.
So as a migration agent and a solicitor you can provide that advice to your
client but there is certainly no capacity under that contract to be funded to
represent someone to get a bridging visa.



MS LESNIE (INQUIRY SECRETARY): So is it fair to say that as an IAAAS
adviser you are not paid to follow through on a bridging visa and that
furthermore in order to succeed in a bridging visa it requires the Department
of Immigration itself to follow through the process? So they have to ask the
relevant State authorities to provide the information that would then make
the application successful?

MS McADAM (RACS): Yes, as a migration adviser | mean RACS does get
involved and initiates some bridging visa applications but all we can do is
ask DIMIA to start the process because the PAMs [Procedure Advice
Manuals] — the procedures DIMIA follows — [say] that they have to initiate
[the NSW child welfare authority] to come in generally.2

Therefore, in relation to the best interests ground for a bridging visa this would
mean that the Department Managers should seek an assessment from the relevant
State welfare authority as soon as possible. The Inquiry did not receive any evidence
that this did in fact occur.

The Department states that ‘it will and does respond to requests for an assessment
by State child welfare authorities,’2® but has not provided evidence that it initiated
‘best interests’ bridging visa assessments in relation to unaccompanied children.
During the hearings the Inquiry gave the Department the opportunity to directly
address this issue:

INQUIRY COUNSEL: ...the Commission has neither seen nor heard any
evidence or seen any documents that have been produced to it which
suggests that DIMIA Managers or Deputy Managers acted in this way — that
is, approaching State or welfare authorities to have a child assessed in relation
to paragraph (d) of that sub-regulation — when they made protection visa
applications in detention facilities?

MS GREAVES (DIMIA ASS SEC (DETENTION)): Yes, that is probably
correct.?*

The Department also stated that where an unaccompanied minor raised particular
concerns it ‘would have moved to raise that issue’.2% However, the evidence before
the Inquiry confirms that the Department had not made any positive moves to obtain
‘best interests’ assessments until January 2002. As discussed in section 6.4.2(a),
the Deputy Manager of Woomera approached the South Australian authorities on
14 January 2002 with a view to releasing three unaccompanied children on bridging
visas. These children had been detained since June and August 2001. It appears
that this was the first occasion on which any such assessment was considered for
these children. It followed their entering into a ‘suicide pact’.

On 14 February 2002, the Department wrote to the Western Australian Department
of Community Development (DCD) seeking an assessment of ‘the current emotional
status’ of all unaccompanied children at Port Hedland and Curtin detention facilities
and ‘how this is impacted by being placed in a detention centre’. It also requested
that ‘if the situation cannot be managed with the detention centre...advice on where
the individuals concerned might be placed’.?® The assessment recommends that
all young people be released. Many of those children had been in detention for
more than six months.



The Department has stated that DCD’s recommendations of release were beyond
the scope of the Migration Act and that is why the children were not released.?”
While the Inquiry acknowledges that the narrow terms of the bridging visa regulations
make it difficult for children to obtain release on this basis, the evidence before the
Inquiry suggests that the Department made no serious effort to investigate whether
a visa might be available to these unaccompanied children.

As the delegated guardian for unaccompanied children, the Department Manager
of the relevant detention centre has the responsibility to conscientiously seek further
assessments of a child with a view to making a further bridging visa application
after a period in detention. This is particularly the case if, for example, there were
reports from doctors or child welfare authorities that the mental health of the child
had deteriorated. The fact that only one bridging visa was granted to an
unaccompanied minor despite the high number of recommendations that
unaccompanied children be released, suggests that this did not occur in practice.
The MSI issued in December 2002 is more explicit about the obligation to pursue
bridging visas and may bring better results in the future.

In any event, the Department suggested that the absence of a certificate from the
child welfare authority was not the only reason that children had not received bridging
visas. For instance:

There is also a requirement that they give an undertaking in terms satisfactory
to the Minister that they will make arrangements and depart 28 days after
the expiry of their judicial review application in the Federal Court.2%®

The Department is correct that the bridging visa regulations require these additional
elements to be taken into account. However, this response fails to recognise that
the certification of best interests (or assessment of a special need by a Department-
approved doctor) is a threshold element of becoming an ‘eligible non-citizen’.
Moreover, as the Minister is the guardian for unaccompanied children the undertaking
should not pose a problem in those cases.

(ii) State child welfare authority’s duty to assess unaccompanied children for bridging visas

During the hearings the Inquiry explored an example where a bridging visa
application for an unaccompanied child was made with a protection visa application
and rejected the following day because the child was not an ‘eligible non-citizen’
under the Migration Act. The reason for this refusal was clear; there was no time for
the child to be assessed by a child welfare authority. The Inquiry asked the
Department how the State authorities could be expected to provide an assessment
within 24 hours to satisfy the best interests ground for a bridging visa. The Department
suggested that the State authorities did not need to wait for a request, but could
initiate an assessment themselves:

INQUIRY COUNSEL: Well, it's hardly likely whether in the space of a day —
because the bridging visa application was dealt with the next day — it's hardly
likely that there would have been enough time for a State welfare authority to
be contacted to be asked to certify whether or not the release from detention
of that person was in the best interests of the non-citizen. That’s right, isn't it?



DIMIA ASS SEC (VISAS): That might be the case, but the fact is that an
application was attempted to be made that was invalid at that time.

INQUIRY COUNSEL: But it's invalid because there was no system in place
whereby State authorities were contacted to even turn their mind to whether
it was in the best interests of the child or not to remain in detention. So as a
practical matter, bridging visas could never be granted in these
circumstances.

DIMIA ASS SEC (VISAS): Well, they could never be granted until that
certification was provided and also the Minister was satisfied in relation to
arrangements that had been made between the non-citizen and an Australian
citizen, Australian permanent resident, or eligible New Zealand citizen, for
the care and welfare of the non-citizen, and those arrangements were in the
best interests of the non-citizen.

INQUIRY COUNSEL: It could never be issued unless and until the Department
finally decided, for whatever reason, that they might approach the State
welfare bodies to even raise the issue with them. That's the situation, isn't it?

DIMIA ASS SEC (VISAS): There’s nothing stopping the State welfare
authorities exercising their own responsibilities and powers under State
legislation.®

As delegates of the Minister, the State welfare authorities may have an obligation to
initiate applications. However, this has not occurred in practice for three reasons.

Firstly, a delegation issued in September 2002 clarified that State authorities could
only exercise their powers once the children were transferred to home-based
detention or released from detention on a bridging visa or protection visa.?"® This
accords with the view of the State authorities themselves®'" as well as that of the
Department:

INQUIRY COUNSEL: ...as a practical matter | think the State authorities
tended to regard their role as really limited to one that kicked in when the
children were released from immigration detention. Is that accurate?

DIMIA DEPUTY SECRETARY: | think as a matter of practice, yes.?*

Secondly, the Memorandum of Understanding between the Department and DHS
relating to Child Protection Notifications and Child Welfare Issues pertaining to
children in immigration detention in South Australia®® seems to require that the
States wait to be asked by the Department to make an assessment about a child’s
best interests and that the request be cleared by the Department’s head office in
Canberra:

The agencies agree that on request from DIMIA, DHS will provide advice
and assessments on appropriate care arrangements for unaccompanied
minors in immigration detention in South Australia. A request for such service
will be made by the DIMIA Manager of the relevant immigration detention
facility in South Australia, after consultation with the DIMIA Director, Detention
Operations. [emphasis added]?'*



Thirdly, if the State authorities are not aware of the existence of unaccompanied
children in detention they will not be in a position to exercise that responsibility. It
appears that there was no system in place to ensure that such notification
occurred.?'® This is especially true of children in separation detention who have
limited contact with the outside world (including State authorities and legal
advisers):21

DIMIA ASS SEC (VISAS): There’s nothing stopping the State welfare
authorities exercising their own responsibilities and powers under State
legislation.

INQUIRY COUNSEL: Well, that might be right as a legal matter, but it's an
absurdity to suggest that these State bodies are just, off their own bat,
perhaps in the absence of any information whatsoever, they're going to start
issuing certificates about the best interests or otherwise of children...

DR OZDOWSKI: Can | ask you did you have another provision which would
ensure that State authorities are automatically advised about arrival of every
unaccompanied minor into the detention centre?

DIMIA ASS SEC (UNAUTH ARRIVALS): | thought I'd indicated earlier,
Commissioner, that we were moving, over the course of last year, to try and
put that in place. And | think in Western Australia it started early last year. But
before that | don’t think s0.2"”

These factors taken together indicate that as a practical matter State authorities
would only conduct an assessment when specifically requested to do so and these
requests were not routinely made when a child arrived in a detention facility. It
appears to the Inquiry that the Department waited until it had identified serious
problems like hunger strikes or self-harming behaviour prior to contacting the
authorities, which was often many months, if not years, after the child had been
detained.

(ii) Difficulties in finding alternative care arrangements for unaccompanied children

As the guardian, rather than decision maker on the bridging visa, the Minister must
satisfy himself or herself that the best interests of unaccompanied children are
properly looked after. Given the Inquiry’s findings regarding the impact of the
detention environment on children generally, this requires, at the very least, an
investigation as to whether the children can be appropriately cared for in the
community. Such an investigation would also maximise the possibility that the
conditions of the bridging visa are met. As the Minister has delegated guardianship
to State and Territory child welfare authorities, whose day-to-day work is the care of
children in the community, there is a ready avenue to assist in finding adequate
alternative care arrangements in the community.

The Department rightly points out that the provision of services for unaccompanied
children is a complex task that may place considerable strain on State child
protection authorities.?’® However, at least with respect to South Australia, it appears
that there is a willingness to take on that responsibility and in such a context it is
disappointing that more bridging visas have not been pursued.



From the evidence available to the Inquiry, it is unclear what happened in South
Australia before 6 December 2001, when an agreement was signed. Itis also unclear
what happens in other States. However, the Memorandum of Understanding
regarding child protection indicates that identification of alternative care
arrangements does not pose a serious barrier to meeting the criteria for a bridging
visa. South Australia has used its established child protection apparatus as well as
the existing support systems for unaccompanied humanitarian minors to facilitate
the care of unaccompanied children in alternative detention. Moreover, under the
agreement it has accepted an obligation to ‘ensure appropriate arrangements are
in place for the care and accommodation’ of unaccompanied children in the event
that ‘DIMIA makes a determination that it would be in the best interests of the
unaccompanied minor to be released from immigration detention’.2®

(iv) Conflict of interest issues

Some submissions to the Inquiry argue that there is a conflict of interest in the
process of applying for bridging visas for unaccompanied children. On the one
hand, the Department Manager as delegated guardian must take steps to ensure
that an unaccompanied child can qualify as an ‘eligible non-citizen’ for the purposes
of applying for a bridging visa. On the other hand, this requires the Manager to
certify that the detention facility that he or she is managing cannot adequately care
for the child.22°

The Federal Court of Australia has recognised and accepted that there may be a
conflict between the role of the Minister as guardian of unaccompanied children
under the IGOC Act and his or her role in administering the Migration Act. The Court
stated:

For example, the Minister may have a policy of detaining all asylum seekers
(or all persons falling within a particular class of asylum seekers) pending
final determination of their claims to be recognised as refugees. Yet a person
acting independently of the Minister might see grounds, in the particular
case, for the grant of a bridging visa permitting release of the child from
detention during that period.?*'

The Department asserts that the Deputy Managers at the centres do not have any
role in determining a bridging visa application and therefore there is no conflict
(although conceded that this may have happened in the past).?222 MS| 357 and MSI
370 state that, in order to protect against conflict of interest, the Department
Managers and Deputy Managers should not decide whether an unaccompanied
child is an eligible non-citizen, nor whether they should be granted a bridging visa.
Rather, another officer in the Detention Operations Section of the Department in
Canberra should be asked to make the decision. However, it does appear that the
obligation is on the Manager to initiate the process — for instance by requesting the
State authority to certify as to best interests.

The Department argues that the child’s migration agent can fulfil the role of pursuing
refugee claims; however, they are not required (or funded under the IAAAS
contract)??® to pursue bridging visa applications. This leaves unaccompanied



children in the invidious position of either seeking assistance from their ‘gaoler’ to
obtain their quick release or say nothing at all.

The importance of the independence of the guardian is discussed further in Chapter
14 on Unaccompanied Children.

6.7.5 How quickly are protection visas given to children?

In its opening remarks during the hearing, the Department’s Deputy Secretary spoke
about the importance of speedy processing of applications in order to reduce the
length of time children spend in detention:

A number of submissions have raised concerns about the length of time
people spend in detention. While talking of processing, people often include
not only the primary process for which the Department is responsible but
also merits and judicial review. These processes are outside the mandate
and therefore the control of the Department. Nevertheless the speed of
primary processing is clearly the key issue. The faster the detainees can
have their applications processed the sooner they can be given a decision
about their situation. Either they will be granted a visa and released or they
will be refused. Either way their situation will be clear.

To this end a very significant focus of the Department is to have applications
for protection visas processed as quickly as possible, consistent with the
need to maintain the integrity of the process and of the individual decisions.
In 2000 in response to the sustained trend in unauthorised boat arrivals the
Department established a boats taskforce to address the need for
streamlined processing and increased numbers of protection visa decision
makers. Significant numbers of staff were taken off line and trained to make
protection visa decisions. The Department introduced front end loading of
health and character checks to reduce processing times.

By mid 2001 the time taken for the Department to process protection visa
applications for 80 per cent of applicants had decreased from an average
of seven and a half months to twelve and a half weeks. This improvement in
processing visas was achieved in the twelve month period when around
4400 temporary protection visas were granted. By the end of 2001 the
significant reduction in processing times meant there was greater throughput
in detention facilities. Many detainees were in facilities for a short period
and then released into the community on a visa.?

As Chapter 7 on Refugee Status Determination describes, the Department’s efforts
in streamlining the processing have led to improvements generally but there is no
additional priority given to the applications of children. Furthermore the Department
has not been entirely successful in meeting its own targets. For example, in 2001-
2002 only 47 per cent of cases were completed within the target 42 days.

The Inquiry is aware of several families who have waited several months for a primary
decision, and many more months for a merits review. They may then wait many
more months or years for judicial review. Furthermore, many children and families
have been detained in separation detention for substantial periods, prior to making
the protection visa application.??



Case Study 2 at the end of this chapter demonstrates the substantial variance in
the length of time that children may be in detention prior to receiving a primary
decision. The examples also demonstrate that detention may be prolonged because
children and their parents remain detained while either they, or the Minister, exercise
the right to appeal.

The Department states that appeal processes — both the merits review and courts
— are beyond the scope of its influence and therefore it can do nothing about the
length of detention if detainees choose to pursue their right to review. While it is true
that the Department may not have any power regarding the time taken to pursue
appeals, it is important to remember that pursuing appeals is an exercise of the
fundamental right of due process. The problem is not that children and their parents
pursue those rights, but that they are detained during this pursuit. A senior barrister
giving evidence to the Inquiry expressed the following view:

Now one of the Minister’s defences of the length of detention is that, well,
these people challenge the system and they keep challenging all the way
through to the Couirts. It is really hard to understand why an exercise of your
lawful rights should justify substantial times in detention.22

It must also be noted that there have been several examples where detainees have
won their appeal in the Federal Courts but the Minister has appealed that decision.??”
The Minister has also appealed successful outcomes in the Refugee Review Tribunal.
In other words, the Minister has also exercised his right to appeal and therefore has
knowingly extended the length of detention for some detainees.

The Commonwealth as a whole has a responsibility to ensure that detention is for
the shortest appropriate period and therefore to the extent that it is known that due
process takes time, it should make provisions for release during that period.

6.7.6 How quickly are children removed from Australia?

The Department repeatedly states the length of detention is in the hands of the
detainee him or herself as they can choose to leave at any time:

For many detainees including parents the choice to bring their detention
and that of their children to an end is in their hands. The further detainees
are through the review and appeal process the more their detention and
that of their children is extended by their own decisions. Agreeing to return
to their home country and co-operating with removal arrangements will bring
their detention to an end.?®

The Department states that it does not remove persons who have a current claim
whether at the primary, merits review or judicial review stages, in order to ensure
that it meets its obligation to protect from refoulement.??® Following the same logic,
it is inappropriate to place the ‘blame’ of continuing detention on those asylum
seekers who believe they need protection from non-refoulement and pursue all
avenues available to them to prove that claim. The problem is rather that the Migration
Act requires that children and their parents are detained throughout the process
that determines that right. Nevertheless, the Department is correct to say that once



an asylum seeker has exhausted all avenues of due process the period of detention
may be reduced by voluntarily leaving Australia.

Even when a person does want to return, the Department may face difficulties in
facilitating that departure. This situation was the subject of a recent Federal Court
case which found that continuing detention was not justified when there was no
reasonable prospect of being removed to Palestine.?*® Several persons have been
released from detention as a result of this decision.

Further, the legislative provisions that seek to prevent forum shopping’ by asylum
seekers, mean that some asylum seekers who are found to be refugees will not be
granted a protection visa in Australia when they can seek the protection of a country
other than their own. The consequence of this policy is that sometimes detainees
must seek visas to countries that are not their country of nationality in order to leave
Australia. It has happened that those visas are denied and therefore removal is not
practicable.

Practical difficulties in effecting return have also occurred with respect to Afghanistan,
Irag and Iran, amongst others. For instance, the UNHCR requested that all returns
to Afghanistan be halted over winter 2002-2003. However, the Department states
that procedures are being put in place to facilitate smoother return procedures to
Afghanistan and Iran, including the offer of financial assistance and the establishment
of a memorandum of understanding with the Iranian Government.2"

Another problem arises regarding some persons who have been in detention so
long that their mental health has declined to the extent that they are ‘unfit to travel'.
This was one of the cases explored in the Inquiry’s public hearings with the
Department. However, the Department did not consider this factor to be a barrier to
removal:

INQUIRY COUNSEL: Second-last paragraph [of a facsimile from the DIMIA
Woomera Manager]:

I'am inclined to think that this family is effectively ‘unfit to travel’ and that
removal from Australia, even with their cooperation, would be very difficult
to effect.

Now, this is from the Department Manager herself, right?
DIMIA ASS SEC (UNAUTH ARRIVALS): That is what is stated here, yes.
INQUIRY COUNSEL: So [removal] is really not an option, is it?

DIMIAASS SEC (UNAUTH ARRIVALS): No, | disagree. | think, notwithstanding
the fact that it may be difficult to effect, it is still our obligation under the Act,
as | have mentioned, to take whatever steps is possible to make that be an
outcome.

Finally, it is important to note that while parents may be in a position to ‘bring their
detention to an end’ by choosing to return to their country of origin during the
refugee determination process, this is not a choice that an unaccompanied child



can be expected to make. The Minister, as the person responsible for immigration
policy generally, as well as detention within that policy, is likely to encourage return.
But the Minister as guardian may be required to make a different decision. In the
Inquiry’s view, the fact that the Minister is the child’s guardian for such a decision
raises serious conflict of interest issues, which may result in the best interests of an
unaccompanied child not being protected.

Although the Department denies that there is any conflict of interest, it has also
informed the Inquiry that no unaccompanied child has been returned from detention
to their country of origin.2*

6.7.7 What impact do alternative places of detention have
on the time children are detained?

The Department has argued that increased use of alternative places of detention
has reduced the time in detention. As discussed above, while alternative places of
detention may substantially improve conditions of detention it does not amount to
release from detention.

Nevertheless, transfer of unaccompanied children to foster homes will mitigate a
breach of the ‘shortest appropriate period’ principle if it occurs shortly after arrival
in Australia. Transfer to the Woomera housing project is of lesser effect due to the
greater restrictions associated with that initiative.

6.7.8 What is the impact of the ‘Pacific Solution’ on the
‘shortest appropriate period’?

As part of the ‘Pacific Solution’ package of legislation, the Government introduced
a measure that denied all people who were intercepted in Australian waters or who
arrived at Christmas Island, the Ashmore and Cartier Islands or the Cocos (Keeling)
Islands (excised offshore persons) from applying for a protection visa as part of
their asylum claim. This has a serious impact on the length of time for which the
children in Nauru, Papua New Guinea or Christmas Island may be detained.

As described above, children who arrive on the Australian mainland without a visa,
and are detained in Australian detention facilities, will be released from detention
on a temporary protection visa once found to be refugees.?®® However, children
who are excised offshore persons and are detained on Christmas Island or
transferred to detention facilities in Nauru or Papua New Guinea, have no entitlement
to a visa even once they are found to be refugees. In other words, even after the
processing has finished and the children have been recognised as refugees, there
is no automatic trigger for release from detention. They have no rights to a bridging
visa, nor to transfer to an alternative place of detention.?** The children must therefore
wait in detention until a country offers them resettlement. While it can be argued
that asylum-seeking children in camps in Pakistan, for example, also face a similar



hiatus after they have been found to be refugees, the difference is that the waiting
period does not occur in a detention environment.

The Minister may grant children in Nauru or Papua New Guinea a visa, if he or she
‘is satisfied that there are compelling reasons for giving special consideration to
granting...atemporary visa'.2®* However, if the Minister decides not to grant a visa,
it appears that the children may be doubly disadvantaged because they are not
only excluded from obtaining an Australian protection visa, but the fact that they
have entered Australian territory and have been processed by Australian officials
may make it more difficult to qualify for resettlement in countries other than Australia.
This would prolong the time in detention even further. UNHCR testified that this is
particularly problematic for children detained on Nauru, who have families already
in Australia:

INQUIRY SECRETARY: ...Did I hear you correctly that if Australia denied a
visa to the separated families, no other country would take them?

MR GABAUDAN (UNHCR): Well, | think so because when we present cases,
we have to explain why we go through a certain country, so we look at
association with this country first. Family is the first one and previous
involvement of the person with the country, whether as a student, etcetera,
would be the second reason. So countries will always give priorities in their
re-settlement intake to people who have had this association, then they would
look at other cases, but | would see it very difficult for any other country to
say: ‘why shouldn’t | take a woman with children to another place, for
example, when the husband is in Australia?’ They would not see this as a
logical investment of their resources. ..2%

The Inquiry has some concern that the distinction between the availability of visas
to secure release of children who are detained in Australia’s mainland detention
facilities and those detained in Nauru and Papua New Guinea may be discriminatory
and therefore contrary to article 2 of the CRC. Where the only difference between
these children is the place of arrival, it is troubling that children who make it to
Australia’s mainland are entitled to a visa and release from detention once they are
found to be refugees, while the children who are intercepted in Australian waters, or
who arrive at an ‘excised offshore place’, have no automatic visa entitlement and
must remain in detention facilities in Nauru and Papua New Guinea until they can
be resettled.

However, the Inquiry’s most serious concern is the impact that the legislation has
on the length of time for which children are detained. Children transferred by
Australian authorities to Nauru and Papua New Guinea must wait in detention, after
being found to be a refugee, to see if Australia or another country decides to grant
avisa. This heightens the risk that children will be detained in Nauru or Papua New
Guinea for even longer periods of time than children spend in detention facilities on
mainland Australia. This seriously increases the prospect of a breach of the principle
that children be detained for the shortest appropriate period of time in article 37(b)
of the CRC.



6.7.9 Findings regarding detention for the ‘shortest
appropriate period of time’

The Inquiry finds that Australia’s detention laws and the application of those laws
by the Department fail to ensure that children who arrive in Australia without a visa
are detained for the shortest appropriate period of time. This is the result of a
combination of factors:

* The Migration Act requires detention of all unlawful non-citizens
until they are granted a visa or removed from Australia. There is
no certainty as to when this will occur, nor a maximum time limit.

* There are only two visas available to asylum-seeking children
who arrive in Australia without a visa: a protection visa or a bridging
visa.

* Protection visas can take weeks, months or years to be fully
processed.

* Bridging visa regulations are overly restrictive.

* The Department has failed to actively pursue bridging visas within
the regulations.

* Removal is not always easy to facilitate.

The Inquiry is of the view that, ideally, the primary processing, merits review and
court appeal processes regarding the grant of protection visas to children in detention
should all occur more quickly. However, the real problem is that children must remain
in detention while those processes are going on rather than the speed at which it is
occurring.

The only mechanism to bring about release of children during processing is by
granting a bridging visa. However, bridging visa regulations applying to unauthorised
arrivals are narrowly drawn and therefore operate as a significant barrier to speedy
release from detention, in particular regarding entire families. Nevertheless, the
Department has the obligation to promptly and actively pursue the opportunities
that are available as soon as possible.

Many unaccompanied children spent many months, and some more than a year, in
detention in centres such as Woomera, Curtin and Port Hedland prior to being
released. This was avoidable even within the limited framework within which the
Department was operating. The failure to pursue ‘best interests’ bridging visas
despite overwhelming evidence that the detention environment was causing serious
harm to the psychological well-being of unaccompanied children suggests that the
best interests of these children was not a primary consideration for the Department
or the Minister as their legal guardian. It also amounts to a breach of the principle
that detention be for the shortest appropriate period of time. The new MSIs issued
in September and December 2002 indicate that a more active approach to bridging
visas for unaccompanied children will be taken in future.



Those families that have failed in their claim for asylum are subject to removal from
Australia. The Inquiry acknowledges that the process of arranging for removal can
take some time, even when the family does want to leave Australia. Once again,
the problem is that the legislation requires that unauthorised arrival children and
their parents remain in detention while these processes are taking place, irrespective
of the individual circumstances of the family.

Thus while the Government has frequently expressed concern that unlawful non-
citizens be available for processing and removal, it has failed to establish
mechanisms that require routine assessment as to whether detention is necessary
to achieve this goal in the case of individual children and their families. Under
Australia’s laws it is irrelevant whether a child does or does not pose a danger to
the community or will or will not disappear while this process is taking place. The
result is a system that has failed to ensure that children are detained for the shortest
appropriate period of time.

Finally, while the Inquiry has no primary evidence as to the length of time for which
children are detained in Nauru or Papua New Guinea, the Inquiry is concerned that
the result of the ‘Pacific Solution’ legislation is that children who have been transferred
to those countries by Australia may be detained well after being recognised as
refugees. This is likely to result in even longer periods of detention than those
experienced by children in Australia’s mainland facilities. This would result in a
breach of article 37(b) by Australia, in that prolonged detention is a foreseeable
outcome that arises as a direct consequence of the transfer process.

6.8 (an courts provide effective review of the legality
of detention?

6.8.1 What does it mean to ‘challenge the legality of detention’?

Judicial review of all forms of detention is a fundamental element in the protection
of children from an inappropriate exercise of power. The right to prompt access to
courts to challenge the legality of detention is set out in article 37(d) of the CRC and
mirrors article 9(4) of the ICCPR which has been considered in some detail by the
UN Human Rights Committee. The CRC also provides children with the right to
‘prompt access to legal and other appropriate assistance’ for the purposes of such
review.’

The right to prompt review of the legality of detention is not limited to a review of
‘lawfulness’ (whether the detention is according to law) but also of ‘arbitrariness’
(including whether detention is a necessary and proportionate means of achieving
a legitimate aim).2®® The review must be ‘real’ in that it provides effective protection
against unjustified or inappropriate deprivation of liberty in the particular
circumstances. In A v Australia, the Human Rights Committee (the UN expert body
for the ICCPR) stated that:

[Clourt review of the lawfulness of detention under article 9(4), which must
include the possibility of ordering release, is not limited to mere compliance
of the detention with domestic law. While domestic legal systems may institute



differing methods for ensuring court review of administrative detention, what
is decisive for the purposes of article 9, paragraph 4, is that such review is,
in its effects, real and not merely formal. By stipulating that the court must
have the power to order release ‘if the detention is not lawful’, article 9,
paragraph 4, required that the court be empowered to order release, if the
detention is incompatible with the requirements in article 9, paragraph 1, or
in other provisions of the Covenant.?*®

This principle has been reaffirmed by the Human Rights Committee in three
subsequent matters involving Australia.?*® The Human Rights Committee has thus
made it clear that the purpose of independent review is to provide access to an
independent body that can assess whether, in an individual case, detention is
necessary or appropriate both at the outset and as time goes on. This is especially
important when persons in detention are not told the exact period for which they will
be detained.

However, the Government disagrees with the Human Rights Committee’s
interpretation of the ICCPR saying that since the detention is lawful under Australian
law it cannot be arbitrary:

The Government is of the view that the obligation on States imposed by
Article 9.4 is to provide for lawfulness of detention under Australian domestic
law. There is nothing apparent in the terms of the [ICCPR] that established
that ‘lawful’ was intended to mean ‘lawful at international law’ or ‘non-
arbitrary’ 24!

The Inquiry strongly disagrees with this interpretation of international law. If the
Government’s view were correct there would be no protection for individuals against
a country that created domestically constitutional laws resulting in arbitrary detention.

For example, a country might enact legislation providing that ‘all blue-eyed children
must be detained’ and permit children to legally challenge whether they did in fact
have blue eyes. Applying the Government’'s argument, since the children could
challenge whether or not they had blue eyes under domestic law, that detention
would comply with article 9(4) of the ICCPR. International human rights law clearly
did not intend to permit such a result and it is for this reason that the UN Human
Rights Committee, the UN Working Group on Arbitrary Detention and the UN High
Commissioner for Human Rights Special Rapporteur, amongst others, are all of the
view that the right to review of the legality of detention must include review of the
arbitrariness of detention under international law.

6.8.2 How can a child obtain legal review of detention
under Australian law?

In its submission to the Inquiry the Department states that:

Under Australian law, immigration detainees have the capacity to take
proceedings before a court to determine the legality of their detention. This
means that children in detention can legally challenge their detention in a
court of law, and have the same rights to challenge as all other detainees.?*



The Inquiry asked many of the witnesses with legal qualifications who appeared at
the hearings of the Inquiry, to explain the meaning of the Department’s statement in
practice. All responded that, while there may be some ability to challenge detention
in theory, such legal challenge is ineffective to protect the rights of children under
the CRC. For example, a representative from the International Commission of Jurists
(ICJ) said:

[It is a view of the ICJ that the legislation which has been in place now for
almost if not ten years, effectively, provides no effective means of judicial
review of the detention other than to determine whether or not a person is a
designated person who would then be eligible for detention. Apart from that
very limited and narrow area, it is the view of the ICJ that there is no effective
ability to seek judicial review of the detention and as a consequence the
detention process in Australia is arbitrary and to that extent the ICJ would
adopt the views of the human rights committee in [A v Australia] with regard
to the detention system and the eligibility for judicial review.2#

There are essentially two ways in which the lawfulness of detention can be challenged
in Australia. One is on the basis that the detention is not lawful within the terms of
the Migration Act. The Migration Act is very explicit in preventing ‘release, even by a
court, of an unlawful non-citizen from detention (otherwise than for removal or
deportation) unless the non-citizen has been granted a visa’ (emphasis added).?*
However, this does not prevent that person from being released if he or she is not in
fact an unlawful non-citizen or has already been granted a visa and therefore should
be released.

The second basis for challenging the legality of detention is that it does not come
within the constitutional limitations of the power to detain under the Migration Act.
The High Court in Lim v The Minister for Immigration stated that mandatory detention
laws were valid:

if the detention which they require and authorise is limited to what is
reasonably capable of being seen as necessary for the purposes of
deportation or necessary to enable an application for an entry permit to be
made and considered.?#

If the detention is beyond those purposes it will be punitive rather than administrative
in nature and therefore unconstitutional. This is because under the Constitution a
person can only be legally imprisoned for a punitive purpose by a court — not the
executive arm of government.

However, neither of these avenues of appeal is the type envisaged by the CRC
which anticipates something like the bail procedures applicable in Australian criminal
jurisdictions. In Australian criminal law and procedure, there are strict and detailed
State laws which generally impose a presumption against detaining a child
suspected of a crime while their case is being determined. For example, in New
South Wales, if a child is suspected of a crime he or she will generally be issued
with a summons to appear before a court, rather than be arrested and detained .24
However, if a child is arrested and detained, the child must appear ‘as soon as
practicable’ before a court in order to consider the need for continuing detention .2+



In contrast, a child who has committed no crime at all, but who arrives in Australia
without a visa, essentially needs to mount a constitutional challenge in the High
Court before the legality of his or her detention can be reviewed. This can take
months, if not years.

The Department has recommended that the Inquiry refrain from making comparisons
with the criminal justice system on the grounds that immigration detention, unlike
criminal detention, involves considerations of family unity such that the best interests
of child may mean that children may need to be detained.?*® The Inquiry is very
concerned that the Department would use the principle of family unity to justify the
proposition that children who have committed no crime should enjoy any lesser
right to independent and individual review of the need to detain than those who
have committed a crime. As discussed earlier in this chapter (see section 6.5.1), it
is a misinterpretation of the CRC to use the principle of family unity to ‘trump’ the
principles embedded in article 37 — including the right to prompt review of detention.
Moreover, this argument does not explain why unaccompanied children do not
enjoy the right to prompt independent review of detention.

The Inquiry therefore rejects the Department’s assertion that Australia is complying
with the international law requirement for review of the legality of detention. That
assertion is based on a misinterpretation of those obligations. Judicial review should
be ‘real and not merely formal’?*® and Australian law fails to provide a routine
opportunity to children in immigration detention to challenge the arbitrariness (as a
matter of international law) of their detention. For example, they are not in a position
to attempt to satisfy a court that they will make themselves available for processing
and removal (should their protection visa applications be unsuccessful).

This view is echoed by the UN Human Rights Committee in Baban v Australia,
which found that the judicial review available to a father and son in Villawood
detention centre did not amount to the review required by the ICCPR:

The Committee ... notes that in the present case the author was unable to
challenge his continued detention in court. Judicial review of detention would
have been restricted to an assessment of whether the author was a non-
citizen without valid entry documentation, and, by direct operation of the
relevant legislation, the relevant courts would not have been able to consider
arguments that the individual detention was unlawful in terms of the Covenant.
Judicial review of the lawfulness of detention under article 9, paragraph 4, is
not limited to mere compliance of the detention with domestic law but must
include the possibility to order release if the detention is incompatible with the
requirements of the Covenant, in particular those of article 9, paragraph 1.2

The UN’s Special Representative who considered Australian mandatory detention
laws during his visit in May 2002 made similar observations:

While the challenge before the court is in theory possible — persons in
immigration detention do have the ability to challenge the lawfulness of their
detention under domestic law — the simple fact that the Act stipulates that all
unlawful non-citizens must be detained, restricts the courts from reviewing
the decision to detain.®'



The Inquiry notes that the UN Human Rights Committee in Bakhtiyari v Australias?
states that a court’s ability to order a child’s release if considered in his or her best
interests constitutes adequate reviewability for the purposes of article 9(4) of the
ICCPR, which is in similar terms to article 37(d). In the circumstances of that case,
the release of the particular children on an interim basis by the Family Court was
considered by the Committee to be sufficient to avoid a continuing breach of the
ICCPR. It does not follow, however, that the reviewability of decisions under Australian
law generally complies with article 37(d), as the statements above demonstrate.

The Department cites the recent Federal Court case of Al Masri and the Family
Court case in B & B v Minister for Immigration and Multicultural and Indigenous
Affairs,?® both of which have found detention to be unlawful in certain circumstances,
to demonstrate that legal review of detention is ‘real’. Other cases have also been
brought to the Family Court as discussed in section 6.9.

First, however, it should be noted that in the case of Al Masri, the complainant had
been in detention for 11 months prior to making the complaint, and in the case of
B & B the children had been in detention for 19 months prior to making the complaint.
Thus while it is true that detainees ultimately have access to courts, that access is
far from prompt and the process of review is long and contentious. This is in stark
contrast to the prompt and routine bail procedures available to children who are
accused of a crime, which is representative of what is intended by article 37(d) of
the CRC.

Second, the Commonwealth does not accept the result in either of those cases. As
at November 2003 the High Court of Australia adjourned its decision in the appeal
regarding B & B.%* In the event that the High Court allows the Minister’s appeal and
finds that the Family Court of Australia lacks the jurisdiction to order the release of
children from detention, the Department’s argument will no longer apply.

However, even in the event that the High Court finds that the Family Court has
jurisdiction to make orders for the release of children in the manner contemplated
in B & B, it does not follow that this will enable prompt and ongoing review of the
need to detain. The position will need to be carefully considered when the decision
of the High Court is known, to determine whether or not the review available is
adequate to satisfy the CRC.

Furthermore, it is important to note that the cases seem to suggest that the Family
Court would not, in any case, have the jurisdiction to order the release of a child’s
parents. Thus the Court will be placed in the invidious position of having to choose
between the ongoing detention of children and separation of children from their
parents. This is clearly not what is intended by the ‘best interests’ principle in article
3(1) of the CRC, as discussed in section 6.5.



6.8.3 Findings regarding reviewability of detention

While recent cases in the Federal Court of Australia and the Family Court of Australia
demonstrate the possibility of judicial review of the legality of detention, they also
demonstrate the exceptional nature of such review and highlight the absence of
prompt and routine access to courts to conduct such a process. Thus while children
in detention can challenge the legality of detention in theory, the Inquiry finds that
throughout the period examined by the Inquiry, Australian law failed to provide
effective avenues for the prompt and routine review of the need to detain in the first
instance, and whether continuing detention is appropriate.

The Inquiry notes that the outcome in the case of B & B before the High Court may
impact upon the question of whether or not there is a sufficient right for a child to
challenge the legality of their detention in accordance with article 37(d). The Inquiry,
however, remains concerned that any review be prompt and that it fully consider
whether or not the ongoing detention of an individual child is necessary. The Inquiry
further notes that unless the Family Court has the power to promptly release children
with their parents, then Australian laws will still contravene the ‘best interests’
principle, as discussed in section 6.5.

The Inquiry observes that the absence of effective judicial review of detention for
children arriving in Australia without a visa throughout the period of the Inquiry is in
stark contrast to the legal protections that are available to children who are accused
of committing crimes.

6.9 Isthe detention of children ‘unlawful’ and ‘arbitrary’?

Article 37(b) of the CRC provides that ‘no child shall be deprived of his or her liberty
unlawfully or arbitrarily’. This provision mirrors article 9(1) of the ICCPR.2%® Therefore,
the jurisprudence of the UN Human Rights Committee is highly influential, if not
authoritative, in relation to Australia’s legal obligations.%®

All of the factors discussed in the previous sections of this chapter are relevant to a
determination as to whether the detention of unauthorised arrival children under
the Migration Act is arbitrary and unlawful under international law.

6.9.1 Is mandatory detention of children ‘unlawful’?

According to the UN Human Rights Committee, detention will be ‘unlawful’” unless
it is in accordance with established procedures in law.27

The initial detention of children who arrive in Australia without a visa is not unlawful
because it is prescribed in the Migration Act. However, as previously mentioned,
the High Court of Australia has found that mandatory detention under the Migration
Act is only lawful for as long as the detention is ‘reasonably capable of being seen
as necessary for the purposes of deportation or necessary to enable an application
for an entry permit to be made and considered’.?%® If the immigration detention
goes beyond those purposes it will be considered punitive and therefore unlawful
under Australia’s Constitution.



In the Al Masri case, the Full Court of the Federal Court of Australia found that
otherwise lawful detention may become unlawful if removal is not reasonably
practicable in the reasonably foreseeable future.?®

Thus, depending on the circumstances of the case, detention may be unlawful if it
is not reasonably necessary for removal, punitive in nature, or if the removal itself is
not reasonably practicable.

Whether or not the length and conditions of detention are factors that might affect
the lawfulness of immigration detention in Australian law is being considered by
the High Court of Australia in SHDB v Godwin (A253/2003), Minister for Immigration
and Multicultural and Indigenous Affairs v Al Khafaji (A254/2003) and Behrooz v
Secretary of the Department of Immigration and Multicultural and Indigenous Affairs
(A255/2003). The Commission made submissions in those cases. The High Court
of Australia reserved its decision in these matters on 13 November 2008.

The High Court also heard a challenge to the constitutionality of Australia’s
immigration detention laws, as they applied to children, on 3 February 2004. That
decision was also reserved. The Commission’s submissions in that case can be
found on its web site.?®

6.9.2 Is mandatory detention of children ‘arbitrary?

Detention according to domestic laws (i.e. ‘lawful’ detention) might still be ‘arbitrary’
under international law.

International law states that detention will be arbitrary because of elements of
injustice, inappropriateness, unreasonableness or indeterminacy or if it is ‘not
necessary in all the circumstances of the case’ or not a proportionate means to
achieving a legitimate aim.?®" Furthermore, even if the initial detention is not arbitrary,
a subsequent period of detention may become arbitrary, for example, because of
the length of the detention or because the detention ceases to be a proportionate
response.?%

The Department appears to acknowledge this definition of arbitrariness:

The Australian government recognises that an essential adjunct to its
justification of detention as a reasonable and necessary measure is that
detention must be lawful, just, reviewable and predictable and meet
Australia’s obligations with respect to conditions of detention.26?

However, there appears to be a substantial divergence in the interpretation of this
principle, so far as it concerns unauthorised arrivals. Therefore it is relevant to
examine what the justification is for detention of unauthorised arrivals in Australian
law; whether those reasons are valid under international law; and whether detention
is a necessary and proportionate response to achieving any legitimate goals, taking
into account the circumstances of the individual case.



According to UNHCR, which has applied the jurisprudence of the ICCPR and the
CRC to the Refugee Convention, detention of child asylum seekers will never be
reasonable, necessary, proportionate or appropriate.

The UNHCR Detention Guidelines state unequivocally that ‘minors who are asylum
seekers should not be detained’.2* This is reiterated in the UNHCR Refugee Children:
Guidelines on Protection and Care, and the UNHCR UAM Guidelines, which go one
step further by stating the principle of not detaining asylum seeker children ‘is
particularly important in the case of unaccompanied children’.2®® This accords with
the basic principle in the CRC that detention be a matter of last resort.

However, UNHCR does set out some grounds in which detention of adults who
arrive without documentation may be ‘exceptionally resorted to':

The position of asylum seekers differs fundamentally from that of ordinary
immigrants in that they may not be in a position to comply with the legal
formalities for entry. This element, as well as the fact that asylum seekers
have often had traumatic experiences, should be taken into account. In
UNHCR’s view, detention of asylum seekers may be exceptionally resorted
to, if prescribed by national law, for the following reasons, which are set out
in Excom Conclusion No.44:

(a) to verify identity;

(b) to determine the elements on which the claim to refugee status or asylum

is based;

(c) to deal with cases where refugees or asylum seekers have destroyed
their travel and/or identity documents, or have used fraudulent documents
in order to mislead the authorities of the State in which they intend to
claim asylum; or

(d) to protect national security or public order. [emphasis added]?®

The Government's reasons for detention mirror the UNHCR criteria in many aspects
although it makes no distinction between children and adults. The Commonwealth
Executive has said the reasons for mandatory detention of unauthorised arrivals
include to:

* determine the identity of persons

* conduct health checks

e conduct security checks

* ensure availability for processing claims

* ensure availability for removal from Australia in the event of an
unsuccessful claim

* prevent persons from entering the community until their claims
have been assessed

* maintain the integrity of the universal visa system.2¢’

Each of these reasons is addressed in turn.



(a) Detention of children to conduct identity, health and security checks

It is the Inquiry’s view that while detention for the purposes of conducting identity,
health and security checks are, prima facie, legitimate reasons for detention under
international law, the failure to provide individual assessment mechanisms to
determine whether detention is necessary to achieve those purposes is highly
problematic. UNHCR is of a similar view:

Australia’s policy of mandatory detention does not fall within the exceptions
provided for in Excom Conclusion No.44 because it fails to take account
whether:

a) the asylum seeker’s identity is already established;

b) the asylum seeker possessed valid documents, or if without documents,
had no intention to mislead, or has cooperated with the authorities;

c) the elements on which the claim for refugee status is based have already
been determined; and

d) there is no evidence that the asylum seeker has criminal antecedents
and/or affiliations which are likely to pose a risk to national security or
public order.2%

In other words, in the view of UNHCR, it is insufficient to merely mirror the criteria
set out in Excom Conclusion No.44, there has to be a case-by-case assessment as
to whether an asylum seeker arriving without papers must be detained to satisfy
that criteria. This view was also expressed by Amnesty International during the
public hearings:

The problem with the Australian system is that it is not made on an individual
basis, they have not shown why a particular individual needs to be detained
and this is with regards to this Inquiry why it is so important. Why would a
five year old child or a four year old child or a seven year old child or an
eleven year old child pose a health risk or arisk of absconding or whatever.. 2%

(b) Detention of children to ensure availability for processing and removal

Similar logic can be applied to the Department’s goal of ensuring availability for
processing claims, and for removal from Australia in the event of an unsuccessful
claim. They are, prima facie, legitimate goals but detention for those purposes
should only occur if, in the individual case, there appears to be a real risk that they
will not otherwise be available for those purposes. In other words, there must be no
other way to achieve those goals, taking into account the specific circumstances of
each unaccompanied child or family.

The Department links detention to ensure availability for processing and removal
(as well as detention in order to protect the integrity of the visa system — see section
(c) below) with the concept of sovereignty:

...consistent with the fundamental legal principle, accepted in Australian
and international law, that as a matter of national sovereignty, the State
determines which non-citizens are either admitted or permitted to remain
and the conditions under which they may be removed.?”



There is no doubt that Australia is entitled to determine who may enter and remain
in Australia. However, the relevant question is whether detention is necessary to
achieve that goal. The Department has argued that ‘absconding will occur unless
unauthorised arrivals are mandatorily detained’.

However, despite repeated requests, the Inquiry has been unable to obtain from
the Department any evidence that children and families, as opposed to adults
generally, are a special flight risk. The Department has acknowledged, however,
that the likelihood of absconding is lower at the beginning of the refugee status
determination process than at the end.?”

In any event, even if there were evidence that unauthorised children and families
were generally a flight risk, it would be inappropriate and disproportionate to detain
all families on that basis. Instead, each family should be assessed as to whether
they, in their particular circumstances, are a flight risk.

In the absence of any individual assessment of unauthorised arrivals and any
evidence that all children and families will always abscond, the Inquiry is not satisfied
that detention of all unauthorised arrival children and families is necessary to ensure
availability for processing and removal. As Amnesty International states:

We don't object to detention absolutely but rather the onus is on the State to
justify or demonstrate the necessity for that detention.2”

A comparison with the criminal justice system is useful in this regard. While it is
clear that all children who are arrested and accused of committing a crime are a
flight risk in theory, not all children will be a flight risk in the particular circumstances
of the case. Itis for this reason that courts conduct a prompt assessment of whether
the child may be released on bail pending a court hearing. The Migration Act does
not permit any such opportunity for unauthorised arrival children and their parents.

The Department has argued that the removal process provides some access to
individual assessment:

Australia processes people for removal on a case-by-case basis and
achieves removals in a wide variety of circumstances.2”

However, this is clearly not the type of individual assessment envisaged by
international law as a means to ensure that detention is not arbitrary. While speedy
removal of individuals who have completed their refugee status determination
process may serve to reduce the time in detention, it is not an assessment of
whether detention is necessary in the first place, nor of the necessity or
appropriateness of continuing detention to achieve those purposes.

The Human Rights Committee decision in Baban v Australia suggests that detention
for immigration purposes without reasonable prospect of removal will constitute
arbitrary detention in breach of article 9(1) of the ICCPR, even if it does not constitute



unlawful detention under Australian law. That decision highlights the need for
individual justification of detention prior to the removal stage:

In the present case, the author and his son were held in immigration detention
for almost two years without individual justification and without any chance
of substantive judicial review of the continued compatibility of their detention
with the Covenant.?’*

(d) Detention of children to protect the integrity of the visa
system and deterrence

Many groups have submitted that the real reason for Australia’s detention policy is
to deter unauthorised arrivals from seeking asylum in Australia. This rationale has
been linked to the Government’s desire to protect the integrity of its visa system
and the concept of border protection. UNHCR is clear that detention of asylum
seekers ‘as part of a policy to deter future asylum seekers, or to dissuade those
who have commenced their claims from pursuing them, is contrary to the norms of
refugee law’ 2"

During the Inquiry hearings the Department denied that deterrence was the purpose
of detention but conceded that it may be the effect:

INQUIRY COUNSEL: On various occasions we hear politicians referring to
the detention regime as a deterrent to — trying to deter boat people from
coming to Australia, you say that's not the Department’s position?

DIMIA DEPUTY SECRETARY: Well, they may make those sorts of comments
and it may have that incidental — that may be an incidental outcome, if you
like, but the purpose for detention, the reason we have detention is to have
people available for processing and for removal should they be found not to
have a lawful reason to remain.2

As the Department recognises, the Minister for Immigration has been quoted to
refer to the deterrent purpose of detention:

...detention arrangements...have been a very important mechanism for
ensuring that people are available for processing and available for removal,
and thereby a very important deterrent in preventing people from getting
into boats ...2”"

Furthermore, in a paper prepared for the UNHCR Global Consultations process,
the Department stated that:

Deterrence is not the central or dominant objective or reason for the
mandatory detention provisions. However, to the extent that mandatory
detention is perceived internationally to indicate Australia’s determined and
effective pursuit of the...objectives [of ensuring illegal entrants do no enter
the Australian community until processed, availability for removal and
maintaining the integrity of the migration program], some level of deterrence
would be an understandable outcome among potential illegal entrants who
lack bona fide claims to asylum...?"



In November 2003, the new Minister for Immigration stated:

No one wants to see that [women and children are detained], but no one
wants to send a green light to smugglers, either.?7

Some have argued that the very high rate of success of child asylum seekers who
arrive without a visa (an average of over 92 per cent) means that most children end
up in the community as lawful immigrants in any case and therefore detention
appears to be more a question of punishing people who come ‘uninvited’ rather
than controlling illegitimate refugees.?®

If the reason for detention of children and their parents is to send a message of
deterrence, this would contravene article 31 of the Refugee Convention — which
prohibits penalties on asylum seekers by virtue of their illegal entry. While concepts
of punishment and deterrence are distinct, any deterrent effect of detention can
only arise from its punitive character: it is the fear of, or desire to avoid, such
punishment that acts as a deterrent. To the extent that detention is being used as a
deterrent, this would also support the argument that detention was punitive under
Australian law, which may make it unconstitutional.

(d) Detention of children to prevent them from entering the
community until their claims have been assessed

The Department’s goal of preventing persons from entering the community until
their claims have been assessed goes beyond the legitimate purposes for detention
as set out by UNHCR. While detention for the purpose of determining the elements
of an asylum claim may be justified, UNHCR states that individuals should only be
detained, if necessary, to undergo a preliminary interview not, as is the case in
Australian law, for the entire duration of a prolonged asylum procedure.®' In other
words detention will only be justified if necessary to obtain ‘essential facts from the
asylum seeker as to why asylum is being sought and would not extend to a
determination of the merits or otherwise of the claim’.?®

(e) Length and conditions of detention

Section 6.7 above on the ‘shortest appropriate period’” demonstrates that some
children have been detained for extremely long periods in the absence of any
assessment of the need to detain in the individual circumstances of their case. The
detention that may not have been arbitrary at the outset may well have become
arbitrary with time.

Thus, while the length of detention per se will not be determinative of whether
detention will be arbitrary, it is relevant to the requirement that detention be necessary
and proportionate to the goals.?®

The conditions of detention may also affect an assessment as to whether detention
is a disproportionate response to the goals and therefore arbitrary. The worse the
conditions of detention, the more likely that the detention will be disproportionate to



the goal. Therefore, if unaccompanied children were immediately transferred to
home-based detention on arrival, where the conditions are likely to be better, the
detention is less likely to be arbitrary.

While the Inquiry cannot reach the conclusion that the length and conditions of
detention will result in detention being arbitrary in every case, the evidence revealed
in the following chapters demonstrates that detention in any of the immigration
detention facilities has had seriously negative effects on the mental health and
education of children, amongst other things. Therefore detention in immigration
facilities for all but the briefest periods will weigh heavily against any findings that
detention of unauthorised arrival children will be a proportionate response to the
fact that they have arrived without a visa.

In the case of Baban v Australia, which involved a father and child who were detained
fortwo years before they escaped, the Human Rights Committee found that Australia:

has failed to demonstrate that those reasons justified the author’s continued
detention in the light of the passage of time and intervening circumstances
such as the hardship of prolonged detention for his son or the fact that
during the period under review the State Party apparently did not remove
Iragis from Australia. ...In particular, the State Party has not demonstrated
that, in the light of the author’s particular circumstances, there were not less
invasive means of achieving the same ends, that is to say, compliance with
the State Party’s immigration policies, by, for example, the imposition of
reporting obligations, sureties or other conditions.?%*

As mentioned in section 6.9.1, as at November 2003 this issue was before the High
Court of Australia awaiting decision.

6.9.3 Findings regarding ‘unlawful’ and ‘arbitrary’ detention

The Inquiry does not dispute that detention for the purposes of essential health,
security and identity checks may be justified under international law. It may also be
legitimate to detain children to record the elements of a refugee claim and ensure
availability for processing and removal. However, international law imposes a
presumption against any detention of children for even those purposes. Furthermore,
detention must be proportionate and just, not only at the outset but throughout the
period of detention of children. This requires a mechanism to assess whether
detention is necessary and proportionate to achieving legitimate goals in the
individual circumstances of the case. The length and conditions of detention are
relevant to this consideration.

The Inquiry does not accept that protecting the integrity of the visa process, sending
amessage of deterrence or preventing asylum seekers from entering the community
are purposes sufficient to justify the mandatory detention of all unauthorised arrival
children.



The Department consistently states that the current detention policy:

represents an appropriate balance between pursuing legitimate public policy
objectives and considering the interests of those adversely affected.?®®

However, the key to ensuring that the detention of each child is a proportionate
response to public policy objectives, even where they are legitimate, is to build in a
process that allows Departmental decision-makers to decide whether, in the
individual case, detention is necessary.

That process does not exist in the current system.

In the 1998 report, Those who've come across the seas, this Commission found the
following:

* The mandatory detention regime under the Migration Act places
Australia in breach of its obligations under ICCPR article 9(1)
and [CRC] article 37(b). The ICCPR and [CRC] require Australia
to respect the right to liberty and to ensure that no-one is subjected
to arbitrary detention. If detention is necessary in exceptional
circumstances then it must be a proportionate means to achieve
a legitimate aim and it must be for a minimal period. The detention
regime under the Migration Act does not meet these requirements.
Under current practice the detention of unauthorised arrivals is
not an exceptional step but the norm. Vulnerable groups such as
children are detained for lengthy periods under the policy. In some
instances, individuals detained under the Migration Act provisions
have been held for more than five years. This is arbitrary detention
and cannot be justified on any grounds.

e The Migration Act does not permit the individual circumstance of
detention of non-citizens to be taken into consideration by courts.
It does not permit the reasonableness and appropriateness of
detaining an individual to be determined by the courts. Australia
is therefore in breach of its obligations under ICCPR article 9(4)
and [CRC] article 37(d) which require that a court be empowered,
if appropriate, to order release from detention.

* To the extent that the policy of mandatory detention is designed
to deter future asylum seekers, it is contrary to the principles of
international protection and in breach of ICCPR article 9(1), [CRC]
articles 22(1) and 37(b) and human rights under the HREOC Act.%

There have been no relevant changes to legislation since the making of those
findings. The Inquiry adopts them in full.



6.10 Summary of findings regarding detention of children

The Inquiry finds that sections 189 and 196 of the Migration Act, the Migration
Regulations regarding Bridging Visa E 051, and the application of those laws by
the Minister and the Department, place the Commonwealth in breach of the following
fundamental principles in the CRC and ICCPR:

e children should only be detained as a measure of last resort
(article 37(b), CRC)

* children should only be detained for the shortest appropriate
period of time (article 37(b), CRC)

e children should not be arbitrarily detained (article 37(b), CRC;
article 9(1) ICCPR)

* children are entitled to prompt and effective review of the legality
of detention (article 37(d), CRC; article 9(4) ICCPR)

* unaccompanied children are entitled to special protection (article
20(1), CRC)

* the best interests of the child must be a primary consideration in
all actions concerning children (article 3(1), CRC)

There is no doubt that Australia, as a sovereign nation, has the right to control its
borders. However, as explained in Chapter 4 on Australia’s Human Rights
Obligations, sovereignty does not confer an entitlement to achieve immigration
control by whatever means. Policy concerns related to border protection are no
excuse for a failure to pay attention to the special entitlements of children under the
CRC. One of the most important provisions in the CRC relates to the strict control
over when a child may be detained.

The Inquiry finds that the mandatory detention legislation introduced and maintained
by the Australian Parliament fails to ensure that the detention of unauthorised arrival
children is a measure of last resort because it makes the detention of all children
and adults who arrive without a visa the first and only option. There are no special
considerations for unaccompanied children. This constitutes a breach of articles
37(b) and 20(1) of the CRC.

The mandatory detention laws also fail to ensure that the detention of unauthorised
arrival children is for the shortest appropriate period of time because it requires all
children to be detained until they are granted a visa or removed from Australia, no
matter what their individual circumstances or how long that process takes. The
bridging visa regulations are so narrowly drawn for unauthorised arrivals as to be
an almost useless mechanism for the release of children and their parents while
they are waiting to be fully processed or removed from Australia. Some children
have been detained for years as a result of these laws. This constitutes a breach of
article 37(b) of the CRC.

The immigration detention laws also fail to protect children from arbitrary detention
because they provide no opportunity for a case-by-case assessment of whether
the detention of each child who arrives in Australia without a visa is a necessary or



proportionate response to the Government’s legitimate policy goals. For example,
the mandatory detention provisions of the Migration Act ignore the possibility that
an unaccompanied child or family poses no health, security or flight risk — they
must be detained regardless of the circumstances. Furthermore, the policy goals
of protecting the integrity of the visa process, sending a message of deterrence or
preventing asylum seekers from entering the community are not legitimate reasons
for the mandatory detention of children under international human rights law. The
laws therefore breach of article 37(b) of the CRC and article 9(1) of the ICCPR.

The terms of the legislation also prevent courts from conducting prompt, ongoing
and effective review of the legality of detention. Recent cases in the Federal Court
of Australia and the Family Court of Australia demonstrate the exceptional nature of
judicial review of immigration detention. This is in stark contrast to the routine bail
proceedings used in the criminal justice system. The laws therefore breach article
37(d) of the CRC and article 9(4) of the ICCPR. The decision of the High Court of
Australia in B & B, and other matters before it, will need to be carefully considered
to determine whether or not, in the future, children will enjoy the right to challenge
their detention in a manner consistent with article 37(d).

As explained fully in section 6.5.1, the Inquiry rejects the view that the ‘best interests’
principle means that children must be detained, because their parents must be
detained. This argument is the perverse result of inappropriate detention laws.

Given the impact of detention on children, as highlighted in this chapter and
discussed throughout this report, all of the above factors suggest that the
Commonwealth has not made the best interests of children a primary consideration
when introducing and maintaining Australia’s mandatory detention legislation.
Chapter 17, Major Findings and Recommendations, sets out the Inquiry’s findings
regarding the best interests of the child in more detail.

While the terms of the mandatory detention laws are strict and narrow, they do give
the Minister and the Department discretion regarding the location and manner of
detention. Since 1994, the Minister has had the power to declare any place in the
community a place of ‘detention’. In the Inquiry’s view, if the best interests of the
child were a primary consideration in decisions relating to the location of detainees,
the Minister and the Department would have developed, at an early stage, policies
and procedures to ensure that children and their parents be transferred to alternative
places of detention in the community as quickly as possible. This option was not
actively pursued until January 2002, when children became involved in hunger
strikes, lip-sewing and suicide pacts. Since that time almost 20 unaccompanied
children have been transferred to home-based detention, with great positive impact
on those children. However, all of those unaccompanied children had been in
detention for many months prior to this transfer and most had reached great levels
of distress by that time. Furthermore, most of the 285 unaccompanied children in
detention between 1999 and 2002 were not offered this opportunity. Only one family
was transferred to a place of detention in the community during the period of the

Inquiry.



The laws also provide the Minister and the Department with an opportunity, and
responsibility, to pursue bridging visas within the Migration Regulations, particularly
with respect to unaccompanied children. However, only one of the 285
unaccompanied children in detention was released on a bridging visa between
1999 and 2002.

The Inquiry therefore finds that the Minister and the Department failed to vigorously
pursue the options available to bring about the prompt transfer or release of children
from detention centres. Therefore the manner in which the Minister and the
Department applied the detention laws failed to ensure that the detention of children
be for the shortest appropriate period of time and to provide unaccompanied children
the special assistance that they needed to enjoy that right.

These same circumstances also suggest a failure to make the best interests of the
child a primary consideration in decisions relating to the length and location of
detention as discussed further in Chapter 17, Major Findings and Recommendations.

The Inquiry acknowledges that in December 2002 the Department issued Migration
Series Instructions directing its officers to more vigorously pursue bridging visas
and placement into home-based detention in the future. However, a year later only
one more whole family and a small number of accompanied children (without their
parents) had been placed in home-based detention.?%”

The Woomera RHP offers some improvements on the environment in detention
centres, but falls far short of release or alternative detention in the community.
Mothers and children are still locked within a housing compound, albeit that it is a
friendlier environment than a detention centre. Two-parent families who want their
children to benefit from that improved environment must agree to the father remaining
in the detention centre. Fathers will only see their children during visits. When the
Woomera RHP was first trialled in August 2001 (also a considerable time after
families started arriving in detention centres), boys aged 13 years and over were
also excluded from the project. The rules excluding teenage boys were removed in
December 2002. By the end of 2003 two more housing projects had opened — one
in Port Hedland and one in Port Augusta. The rule excluding fathers remains.

Finally, the Inquiry notes that the fact that detainees may have family members
living in the community appears to have had little influence on decisions regarding
in which detention centre a child might be detained. Given the connection between
family unity and the best interests of the child, this raises the question as to whether
the best interests of the child were a primary consideration in such decisions.

Thus both Australia’s detention laws and their administration by the Minister and
the Department results in a breach by the Commonwealth of articles 3(1), 20(1),
37(b) and 37(d) of the CRC as well as articles 9(1) and 9(4) of the ICCPR.



6.11 Case studies

6.11.1 Case Study 1: The impact of detention on the
best interests of the child and family unity

Five children aged 3, 7, 9, 10 and 12 arrived in Australia with their mother in January
2001. They were taken to Woomera straight away. They did not know where their
father was.

In April 2001, the ACM psychologist at Woomera noted that the children are ‘sad
and withdrawing from activities’ are ‘missing their father especially now they have
been told that he is in Australia and in Sydney’.?® The psychologist recommended
that assistance be sought in locating their father.2¢® The Inquiry has no evidence of
efforts made to bring the family in contact with each other at that time — either by
phone or physically.

In January 2002, the father discovered that his family were in Woomera, when he
recognised a family member in a news broadcast on television.

In April 2002, a year after the children had learnt that their father was in Sydney, one
of the boys’ medical reports stated:

Children’s father is in Sydney. Child at 12 years is unable to make sense of
incarceration and separation from father. Cried and expressed need for
father.2%0

The same month, the South Australian child welfare authority reported:

Isolation from kin — the father of this family was released almost two years
ago on a three year temporary visa. He lives in Sydney and has only visited
Woomera infrequently. When he has visited it was for three hours with an
officer present. The mother reports the children are happy to see their father.
The mother wants the children to be released to live with their father.?!

In July 2002, 18 months after their arrival, the Department wrote to the Minister for
Immigration about the family’s management and placement options.?®? The
Department stated that the focus of the current arrangements was on ‘ensuring
that adequate psychological and emotional support is being given to all members
of the family in Woomera IRPC’.2%® The Department presented to the Minister the
pros and cons of six further options, with much reference to the problem of separating
the children from one or both parents. The following is a summary of the options
presented in the memo:

1. Alternative Detention Locations
(a) Transfer to the Residential Housing Project (RHP) in Woomera.

Pros: The family would be in a different environment away from the centre;
closer attention could be provided to the family given the higher staff/resident
ratio; and the mother would be able to play a greater role in caring for her
family’s day to day needs.



Cons: The family meet the selection criteria for the RHP, however, the boys
are now known to be an escape risk and would therefore require careful
assessment; [mother] would have to leave her brother in the centre; should
[father’s] visa be cancelled and he [be] returned to detention, the family
would still be separated.

(b) Transfer to Villawood IDC

Pros: If the family were moved to Villawood they would be close to where
[the father is living]; there may be access to outside schooling.

Cons: A small but very difficult case load has built up at the Villawood IDC;
the centre also has a large compliance case load; Villawood is now the
largest centre (population); media focus on the family would be easier to
maintain at this centre.

(c) Transfer to Baxter IDF
The Department is anticipating transferring the family to the new Baxter facility.

Pros: This is a new centre with greater amenities, closer to a metropolitan
area and therefore closer for [the father] to visit; there may be prospects for
access to external schooling.

Cons: Movement to Baxter does not remove the children from a detention
environment; and early resolution of access to external schooling is unlikely;
the family remains separated.

2. Alternative Detention Arrangements in the Community

Arrangements could be made for some or all of the children to reside with
their father or with an independent person (or be placed through a State
authority).

Pros: The children would be reunited with their father; the children would be
out of a detention environment.

Cons: Moving some or all of the children to live with their father does not
solve the problem of a split family; if the children were housed with someone
other than their father, the children are in the potentially worse situation of
being split from both parents; [the father] has indicated in the media that he
would be physically unable to care for the children on his own; should [the
father’s] visa be cancelled and the children were in his care, a decision
would have to be made about their return to a detention centre.

3. Bridging Visa E (051)

It is not clear at this stage if the family is eligible for a BVE (051) as the matter
before the full bench of the High Court does not necessarily constitute an
application before the Department. However, this option has the same pros
and cons as option (b), with the addition that all costs associated with the
children would need to be provided by a community group or individual.

Should BVE (051) be granted to some or all of the children, or all family
members, we assume they would reside with [the father]. However, he could
not provide the assurance of support as this must be provided by an
Australian permanent resident. Also, the children would be ineligible for
Medicare.



4. Ministerial Intervention s417

You could consider the family for your intervention under section 417 of the
Migration Act. Should you decide to intervene in their case, the following
three options are available: granting the family a temporary protection visa;
or granting the family another type of substantive visa; or granting bridging
visas to some or all family members.2%

After this time the mother and girls were offered a place in the Woomera RHP.
However, they initially refused on the grounds that it would mean leaving the two
older boys behind and they wished to remain as intact a family unit as possible.?%

In late 2002, the children’s father was detained at Villawood.?*® The Department did
not transfer the mother and children to Villawood, presumably for the reasons given
in option (1) above. The children were eventually reunited with their father in early
2003 when they were all transferred to Baxter.?®” Subsequently the mother and
daughters were again offered and agreed to be transferred to Woomera RHP in
June 2003, while the father and sons remained at Baxter. The Department informed
the Inquiry that the father and sons visited Woomera RHP on weekends and the
mother and daughters visited Baxter in the week.2%®

Following legal action in the Family Court of Australia, the children were released
into the care of a family in the community in August 2003. Both parents were adamant
that the negative impact of detention on their children was such that they preferred
that their children be at liberty than with them in Baxter. For some of the time that the
children were in Adelaide, their mother was hospitalised close by for the birth of her
sixth child. The father remained in Baxter. As at November 2003, the question of the
detention of these children was before the High Court of Australia.?®

The impact of detention on the mental health of the children in this family is discussed
in section 9.4.2, regarding depression and post traumatic stress disorder, in Chapter
9 on Mental Health.

6.11.2 Case Study 2: Impact of visa processing on the length of detention

The following examples demonstrate the difficulty of ensuring that detention is for
the shortest appropriate period when there is a requirement that children and their
parents remain in detention until the completion of the refugee status determination
process.

While some asylum claims are processed within weeks, others can take years. The
following examples illustrate a variety of reasons for which the processing can take
a long time. Sometimes it takes time to lodge a claim, sometimes the primary
processing and merits review at the Refugee Review Tribunal takes a while. Other
times appeals by asylum seekers or the Minister to the courts prolong the process.
The examples also demonstrate that the fact that the processing takes some time
does not necessarily mean that those asylum seekers are not genuine.



Example 1: Two unaccompanied siblings aged 10 and 14 detained at Woomera
for one year prior to receiving positive primary decision

June 2001 Arrive in Australia
November 2001 Lodge a protection visa application
June 2002 Received a temporary protection visa and released from detention

Example 2: Family with six children aged 1, 2 (twins), 3,4 and 9 detained at
Woomera for one year prior to receiving positive decision at RRT

9 months in detention prior to receiving negative primary decision. Mother and children
found to be refugees 3 months later. Father remains in detention at Baxter.

August 2001 Arrive in Australia

September 2001 Lodge protection visa application

May 2002 Receive negative primary decision

August 2002 Refugee Review Tribunal reversed primary decision

Mother and children released from detention on temporary
protection visas

Example 3: Family with one child aged 10 on arrival still finalising process after
32 months in detention

5 months in detention prior to receiving negative primary decision.

April 2001 Arrive in Australia

July 2001 Lodge protection visa application

September 2001 Receive a negative primary decision

February 2002 Refugee Review Tribunal upholds primary decision

August 2002 Federal Court denies appeal

December 2003  Family remains in detention awaiting Full Federal Court judgment

Example 4: Single mother and 8-year-old daughter still finalising process after
33 months in detention

3 months in detention prior to receiving negative primary decision.

March 2001 Arrive in Australia

April 2001 Apply for protection visa

June 2001 Receive negative primary decision

October 2001 Refugee Review Tribunal upholds primary decision

February 2002 Federal Court hearing




May 2002

November 2002
December 2002
December 2003

Federal Court denies appeal

Full Federal Court hearing

Full Federal Court denies appeal

Mother and daughter remain in detention awaiting High Court appeal

Example 5: Single mother and 7-year-old son detained at Woomera for
30 months prior to being found to be refugees

April 2001
August 2001
September 2001
December 2001
August 2002

June 2003
August 2003

Arrives in Australia

Apply for protection visa

Receive negative primary decision

Refugee Review Tribunal upholds primary decision

Federal Court allows appeal and remits case to the RRT

Minister appeals this decision

Full Federal Court allows appeal and remits case to the RRT
Refugee Review Tribunal finds that the mother and son are refugees
They are released from detention on temporary protection visas

Example 6: Single mother with two sons aged 4 and 12 still finalising
process after 32 months in detention

Minister has appealed Full Federal Court decision in the family’s favour to the
High Court of Australia.

April 2001

July 2001
September 2001
March 2002
August 2002

June 2003

December 2003

Arrive in Australia

Apply for protection visas

Receive negative primary decision
Receive negative RRT decision

Federal Court find that the RRT had made an error in law, but also
finds that the decision is not reviewable, so dismisses appeal

Full Federal Court allows appeal and remits case to the RRT
Minister appeals to the High Court
Family remain in detention
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7. Refugee Status Determination for
Children in Immigration Detention

The United Nations High Commissioner for Refugees (UNHCR) estimates that
around half of the 50 million displaced persons in the world are children. Around
10 million of these children are under the care of UNHCR. Approximately 100,000
separated children roam Western Europe.! During 1999 alone, more than 20,000
separated children applied for asylum in Western Europe, North America or
Australia.2 Of those 20,000 unaccompanied children, 46 travelled to Australia to
seek asylum. In the same year a further 202 children sought asylum in Australia
with their families.?

Thus, while some of the children who arrive in Australia without a visa are
unaccompanied and must pursue their refugee status alone, others arrive with their
family and often rely on the claims made by their parents, although they are also
entitled to make separate claims. Either way, according to international law, the
refugee status determination process must take account of children’s special needs.

Almost all children in Australia’s immigration detention centres are asylum seekers
who are detained because they have arrived in Australia without a valid visa. If
recognised to be refugees, they will be issued with a temporary protection visa and
released from detention. If they are not recognised as refugees they must stay in
detention until they are removed from Australia.

The manner in which children’s claims for asylum are processed is important for a
number of reasons. First, the length of time a child spends in detention is directly
related to the length of time it takes to process an application for a protection visa.*
Second, if the refugee status determination process lacks integrity or fails to take
into account the special needs of a child, this may result in a child being returned to
a country where they face a real risk of persecution, as well as their continued
detention while awaiting deportation, potentially for extremely long periods of time.
Third, the manner in which the visa process is conducted can add to the distress
felt by children in detention.

The Inquiry has therefore examined the refugee status determination process on
mainland Australia in order to assess whether it takes account of the special rights



and needs of children in detention. In particular, this chapter addresses the following
questions:

7.1 What are children’s rights regarding refugee status determination?

7.2  How does the refugee status determination system work in mainland
detention facilities?

7.3 s there priority processing for children in detention?

7.4 |s there appropriate legal assistance for children in detention?

7.5 Is there a child-friendly environment and assessment process for
children in detention?

7.6 Are special substantive considerations applied to children’s
asylum claims?

7.7 What special measures are taken to assess claims by
unaccompanied children in detention?

7.8 Whatis the refugee status determination process for ‘offshore entry persons’?

There is a summary of the Inquiry’s findings at the end of the chapter.

7.1 Whatare children’s rights regarding refugee status
determination?

Article 22(1) of the Convention on the Rights of the Child (CRC) requires Australia to
take appropriate measures to ensure that asylum-seeking children enjoy their rights
under the CRC and the Refugee Convention:®

States Parties shall take appropriate measures to ensure that a child who is
seeking refugee status or who is considered a refugee in accordance with
applicable international or domestic law and procedures shall, whether
unaccompanied or accompanied by his or her parents or by any other
person, receive appropriate protection and humanitarian assistance in the
enjoyment of applicable rights set forth in the present Convention and in
other international human rights or humanitarian instruments to which the
said States are Parties.

The protection of refugee children from being returned to the country in which they
face persecution (non-refoulement) under the Refugee Convention is one of the
fundamental rights of children which Australia has agreed to respect.® It will also be
a breach of the rights of children if they are returned to a country in which there is a
real risk of having their rights under the CRC breached.” Australia is therefore required
to ensure that there is an effective process to ensure that these rights of children
are protected.

Article 22 must be applied in the light of the non-discrimination principle contained
in article 2 of the CRC. In the context of refugee status determination, the principle
of non-discrimination means that children in detention are entitled to enjoy the
same quality of refugee processing as children applying for asylum in the community.
However, the impact of the deprivation of liberty may mean that children in detention
require additional assistance to enjoy the same quality of process.



The ‘best interests’ principle in article 3(1) requires decision makers to make a
child’s best interests a primary consideration in their determinations. Further, article
20(1) of the CRC requires that additional assistance be given to unaccompanied
children throughout the refugee status determination process to help them overcome
the disadvantages of being separated from their parents.

Finally, article 37(b) of the CRC requires that detention be for the shortest appropriate
period of time. Since the length of detention for children seeking asylum is invariably
linked to the time it takes to process a child’s claim, processing must be prompt for
children in detention.®

While the Refugee Convention does not specify how refugee status is to be
determined, the Department of Immigration and Indigenous and Multicultural Affairs
(the Department or DIMIA) has acknowledged that it is ‘difficult to see how a State
can in good faith give effect to [the principle of non-refoulement] without providing
asylum seekers access to a fair and effective status determination procedure’.®
The right to procedural fairness is further reinforced by article 14 of the International
Covenant on Civil and Political Rights (ICCPR) which may be applicable to the refugee
status determination process for children.™

As the primary body responsible for the protection of refugees, UNHCR has issued
several guidelines that are intended to assist States regarding the minimum
standards for executing a fair refugee status determination procedure. They reflect
the provisions of the CRC, Refugee Convention and ICCPR.

In its submission to the Inquiry, the Department states that it conforms to those
instruments, including the UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status (UNHCR Procedures Handbook) and the UNHCR
Guidelines on Policies and Procedures in dealing with Unaccompanied Children
Seeking Asylum (UNHCR UAM Guidelines)."

While the UNHCR UAM Guidelines were specifically created to take into account
the special vulnerabilities of unaccompanied minors, they are for the most part, of
general application and therefore relevant to all children. The UNHCR publication
entitled Refugee Children: Guidelines on Protection and Care (UNHCR Guidelines
on Refugee Children) also provides guidance on the protection that should be
given to refugee children and the process of determining whether children are
refugees.

Together, these UNHCR guidelines state that children are entitled to, amongst others,
the following safeguards during the refugee status determination process:

1. determination of status by ‘a competent authority, fully qualified
in asylum and refugee matters'™2 and formal review of a negative
refugee status determination by a fair and independent tribunal™

2. priority processing for children and their families (especially where
the consequence of a slow process is continuing detention)

3. legal assistance from the moment of arrival throughout the entire
refugee status determination process™



4. child-friendly procedures'®

5. liberal application of the benefit of the doubt in assessing
credibility and facts'”

6. the appointment of a guardian or adviser to assist
unaccompanied children through the process.™

These six issues are discussed in turn throughout the remainder of this chapter.

The guidelines also state that it is desirable for all interviews with unaccompanied
children be conducted by trained and qualified persons with knowledge of the
psychological, emotional and physical development and behaviour of children.
Where possible, such experts should have the same cultural background and mother
tongue as the child.’® As far as possible, interpreters should also be skilled and
trained in refugee and children’s issues.? It is also important that the decision-
makers on unaccompanied children’s asylum claims have an understanding of the
history, culture and background of the child.?!

Children ‘old enough to understand what is meant by status determination’ should
be informed of the process, their current status, what decisions have been made
and the possible consequences, to reduce anxiety and ensure that poor expectations
do not lead to the child falsifying information.

7.2 How does the refugee status determination system
work in mainland detention facilities?

The integrity and fairness of the process of determining whether or not a child in
detention is a refugee is of fundamental importance. This section examines whether
Australia’s refugee status determination process, as it applies to children in
immigration detention, is conducted by the appropriate authorities and allows for
appropriate review of a negative refugee status determination. The Inquiry has
attempted to identify those aspects of the process that are particularly problematic
for children in immigration detention and examine whether the process adequately
caters for those difficulties.

Under international law, the detention of unauthorised arrival children and their
families throughout the refugee application process imposes special duties on the
Department. The primary responsibility is to expedite the process because, under
Australia’s detention laws, children are detained until the application has been finally
determined. However, the exclusion of children and their families from the general
community removes the power of choice and control from the asylum seekers and
the Department is obliged to take account of this impediment. Although the
Department has primary responsibility for the refugee application process, the Inquiry
notes that the Department must operate within the confines of legislation which
sets out the process of refugee status determination, including asylum seeker access
to the appeals process and migration assistance. Australasian Correctional
Management Pty Limited (ACM) does not have responsibility for the process of
refugee status determination, although it is required to ensure that there are
reasonable facilities for detainee contact with legal representatives.



In its submission to the Inquiry the Department describes the refugee status
determination process to include the following stages:

Entry interview, screening and separation detention
Primary assessment of a protection visa application
Merits review

Judicial review

Ministerial intervention.

SRl A

7.2.1 The entry interview, screening and separation detention

When a child or adult arrives in Australia by boat, without a visa, they will have a
biodata interview which records basic details. They will then be taken to an
immigration detention centre. Once at the immigration detention facility, the
Department commences an entry interview, sometimes referred to as the ‘screening
interview’. When a child is unaccompanied, that interview will be with the child
alone. Children are not generally interviewed when they make an asylum claim with
their parents.

Information provided at this entry interview is crucial in determining the Department’s
view of whether children and their families are seeking to engage Australia’s
protection obligations or not. If the child or family is ‘screened-out’ they will be
expected to return to their country of origin and will usually stay in separation
detention until they are removed or deported. If ‘screened-in’ they may proceed to
the primary processing stage and are moved to the main detention compounds.

The Department describes the screening interview as a fairly simple process:

It is one where, as | say, people are invited to simply tell their story. That can
often be a time consuming interview, sometimes several hours, so it is not
one where we are attempting to limit people’s opportunity, quite the reverse
— give them as much opportunity as possible to explain what their
circumstances are.

Under the Migration Act 1958 (Cth) (Migration Act), Department officers are not
required to provide visa assistance, such as providing a visa application form,
unless the detainee specifically requestsit.* Further, unless the detainee specifically
requests a particular private lawyer, legal assistance is not provided. There is no
requirement to inform children and their parents of their right to a lawyer if they want
one. It is not until a detainee is ‘screened-in’ to the protection process that the
Department assigns the detainee government-funded migration assistance through
the Immigration Advice and Application Assistance Scheme (IAAAS) .

These provisions of the Migration Act are of particular concern when applied to
unaccompanied children who may not be aware of the need to request asylum
specifically.

Furthermore, it would be dangerous to underestimate the pressures faced by children
in detention and their parents during this process. Often these interviews occur
shortly after arrival and transfer to an immigration detention facility. The Refugee



Advice and Casework Service (RACS) expressed concern that the stresses on
children and their parents during these interviews mean that ‘children may be not
able to express their fears or situation completely’.?® Child asylum seekers in
detention confirm the reality of these concerns:

Most people come from small villages in Afghanistan — they are not ready
for the interviews when they first arrive — they are almost dizzy, and still can'’t
walk properly on the land because they had been on a small boat for
anywhere between 10 and 30 days.

Then the people try so hard to prepare for the interviews — | think that they
should be allowed a time at least to ready themselves, and should be given
an information session about what the interviews mean and why they are
done etc.

The Department states that the interviews occur in a ‘non-threatening setting’.?
However, entry interviews for unauthorised arrivals generally take place in ‘separation
detention’, an area that is fenced off from the rest of a detention centre. The ACM
Policy on ‘Separation Detention’, developed in accordance with the Department’s
requirements, makes clear that the primary purpose of separation detention is to
prevent communication with the outside world. Other than sending an initial letter
to an overseas address to confirm safe arrival, detainees in separation detention
are not permitted to make or receive outside calls, nor access incoming or outgoing
mail or faxes.?® Furthermore there is no access to live television, radio, newspapers
or magazines.*®

Three children describe separation detention as follows:

Before the interview we were kept away from other detainees who were
interviewed before. We were not allowed to talk to other detainees. It was
like a separate camp within the camp. We had to put on ID cards at all
times, 24 hours a day. We had TV only once every three weeks, only movies,
no news or other programs, no papers. Only in the last two weeks of our
stay were we able to borrow newspapers.*'

Closed camp was first and was very restrictive — even talking to people
outside the camp was restricted — the case officer was the only person | was
allowed to talk to.®

In the closed camp, we could play outside for between 15 and 20 min, then
we had to go back inside.®

The Department’s rationale for separation detention is to ensure the ‘integrity of
Australia’s visa determination process’ by providing the Department ‘with the
assurance that any claims by unlawful non-citizens to remain in Australian are put
forward by detainees without the embellishment or coaching of others’.®* This
argument somewhat contradicts another assertion by the Department, namely that
unauthorised arrival asylum seekers are coached by people smugglers. If people
smugglers coached the asylum seekers in what to say, it would not matter whether
or not they were separated from other detainees on arrival because they would
already have the relevant information.



This approach to determining whether children and their families who are
unauthorised arrivals are entitled to access Australia’s protection process is contrary
to the spirit of the UNHCR guidelines. These guidelines highlight that it may be
difficult for children to express their views and that, therefore, interviews should
take place in a child-friendly environment.

Furthermore, it marks a significant difference between the assessment of child
asylum seekers in the community and children in detention. Children in the
community can make an application for protection after the benefit of consulting a
range of people, including lawyers, who may assist them in making the best possible
claim for their circumstances. If the presence of such people does not affect the
integrity of the process for child asylum seekers in the community, it is unclear why
their advice would affect the integrity of the process for children in separation
detention. In fact, as lawyers from RACS point out:

having access to lawyers at that [entry] point would add to the integrity of
the process. You have asylum seekers knowing what their rights are and
knowing that Australia can offer them protection from the persecution that
they may be suffering in their country.®

The Department states that if the child is ‘screened-out’ of the process at the entry
interview, it is still possible to be ‘screened-in’ later on if the child asks to apply for
a protection visa.*” It gave oral evidence to the effect that screening-in sometimes
occurs after additional concerns are raised by the detainee:

there have been instances where those individuals have subsequently,
through communications with staff in the Centre, elaborated on their earlier
interviews and, in those circumstances, if they have raised something that
expresses a concern, then they have been offered assistance of an IAAAS
provider and subsequently made visa applications.®

Further, during its visits to the detention facilities, the Inquiry became aware of
persons who had spent substantial time in separation detention because of initial
difficulties in persuading the Department of their claims and were later permitted to
make a protection application.

One family told the Inquiry that they had spent seven months in separation detention
in Port Hedland prior to being screened-in. They alleged that they had tried to get
the attention of Departmental staff in order discuss their case further and obtain a
lawyer, to no avail. Finally one of the daughters broke a window to get the
Department’s attention.®® Shortly thereafter they lodged a visa application.

RACS describes the process as somewhat haphazard:

There certainly [are] instances of self screening-in and that’s where a detainee
manages to come back into the screening process after a while and that’s
been done by people throwing application forms over fences to lawyers
when they go up to detention in other matters ...*°

Thus the Inquiry has two concerns about the ‘screening-in’ process for children
and their families. The first is the effective unavailability of legal assistance while in



separation detention. The second is the lack of a requirement to ensure that children
are aware of the process for applying for protection. These features create a concern
that there are persons who are being deported despite being genuine refugees.
This concern was expressed by the Senate Legal and Constitutional References
Committee in its 2000 report entitled A Sanctuary Under Review.*' The Senate cited
an example of Sri Lankan asylum seekers who were initially rejected but who were
found to be refugees after the intervention of lawyers.*> The Inquiry has heard of
similar stories involving children. The following example describes the case of two
unaccompanied siblings who were initially screened-out, but were eventually granted
refugee status after a year in detention:

Unaccompanied children and the screening process

June 2001 Unaccompanied children aged 10 and 14 arrive in Australia. They are
taken to Woomera. They are screened out in a large group of Afghan
detainees.

[They] are orphans. Their mother died some time ago and
their father was taken by the Taliban. They believe he is dead.
They had been living with their grandparents who feared for
the children’s lives and their futures and decided to get the
children to safety.®

September 2001  Department staff raise the possibility of reviewing the children’s
‘screening-out’ in light of changes in Afghanistan.*

October 2001 The children are referred to an IAAAS migration agent for assistance in
making a protection application.

When they arrived in Australia they had one interview with
DIMIA. After this, each morning this girl would dress carefully,
take her chair outside the donga and wait to be called for
another interview like all the other people. But she and her
brother were never called. They had been screened out. They
hadn’t said the magic words [of asylum] ... These two children
waited every day for almost six months, then miraculously they
were back in the system.*

November 2001 The IAAAS providers lodge a protection visa application for the children.
The Department conducts a primary interview.

January 2002 The children are transferred to the Woomera Residential Housing Project
for six days and then to foster care as an alternative place of detention.

June 2002 Primary decision-maker finds them to be refugees and they are granted
temporary protection visas.




7.2.2 Primary assessment

Once children and their families in detention make a protection visa application,
the Department commences primary assessment of their cases. Usually children
will be included in the application of their parents, however unaccompanied children
may make their own application and children within a family are also entitled to
make separate applications.*

A protection visa application for persons in Australia starts the process of determining
whether or not a person is a refugee to whom Australia owes ‘protection
obligations’.#” Under the Migration Act whether a person is considered a refugee
under Australian law is determined by whether or not a person is a refugee under
the Refugee Convention.

The primary assessment process is carried out by Department officers. The
Department’s case managers interview detainees at the detention facility with an
interpreter if needed. The Inquiry heard from children who had formerly been in
detention that there were often problems in obtaining appropriate interpreters during
the Department interviews. Some children claimed that some of their friends were
rejected because they had been wrongly translated:

At Curtin, many people were rejected because of the interpreter. They were
wrongly translated. There is no Hazara interpreter. It is so hard to explain.

| had a problem with my interpreter. | had the wrong interpreter for my
language.*®®

There do not appear to be any set procedures as to whether children are interviewed
at the primary assessment stage if they are named as dependents on their parent’s
application.®® Department case managers decide on a case-by-case basis who
they wish to interview, which can include those who have no protection claims in
their own right. However, where children make their own application the case
manager will need to interview the child in a child-friendly manner and apply the
appropriate criteria.

The Department states that ‘[a]ssessment processes accord with natural justice
requirements and applicants have the opportunity to comment on information or
inference from other sources that are adverse to their case’.5' Furthermore, ‘a case
manager will disclose information adverse to the applicant if the information is
relevant and significant to the decision’.®> However, RACS notes in its submission
that:

DIMIA refuses to provide copies of the tape or transcripts of these [screening]
interviews through the Freedom of Information process. (In the past DIMIA
has provided the record of such interviews through the Freedom of
Information process and therefore some analysis of these interviews is
possible).>

The Department states that ‘the Freedom of Information process is not an element
of the natural justice safeguards for visa decision-making’.>



This is a particular concern because any discrepancy between information provided
in the original screening interview and subsequent interviews may be used to
undermine the credibility of an applicant.®® The likelihood of discrepancies increases
as children have no lawyer to assist them in the screening process (see further
section 7.4):

When we first arrived at Woomera, we had no lawyer for the first and second
interview. But at the third interview [the Department] said, ‘you didn't tell me
that before’.%

7.2.3 Merits review

If detainee children and their families receive a negative decision from the primary
decision maker they can appeal to the Refugee Review Tribunal (RRT). The goal of
the RRT is to provide ‘a mechanism of review that is fair, just, economic, informal
and quick’.%”

The Department’s case officer must provide asylum seekers with a copy of the
written primary decision record and inform them of their right of appeal.’® The
government-funded migration agents, IAAAS, are also contractually obliged to
ensure that the primary decision and appeal rights are fully explained to children
and their families. The IAAAS providers must arrange for, and meet the costs of,
translating and interpreting. However, the Inquiry received evidence that the primary
decisions were written in English and interpreters were not always available to
translate the result. For example, one unaccompanied child reported the following
occurring to a friend:

When he was rejected there was no lawyers available. There was no translator
available and the reason for rejection he had to answer. He does not know
English, so he has to go round round and find someone [another detainee]
if he can write a letter for him. Now, what is the quality of the education of
that person?%®

In the case of persons held in immigration detention, the application for review
must be made within seven days of notification of the primary decision.

Detainees are entitled to IAAAS assistance to prepare for an appeal to the RRT, but
there is no requirement that the IAAAS provider attend the hearing. While the applicant
can be assisted by another person at the hearing, such as a friend, a migration
agent or a lawyer, there is no absolute right for that person to present arguments or
address the RRT.®

Children may apply for review in their own right, whether or not they are originally
included in their parent’s application. Furthermore, the RRT is 